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A I ara certain. 

Q blho placed the tolephono call of December 11th? 

A I thought 1 had explained how it started. 

I will explain again, if you like. . ; 

Q Pleaoa just answer who placod the call. 

A i have no idoa who pieced the call. 

Q • Was it placod from New York or from Loa Angeles? 

A It waa my understanding that, the call originated 

in Now York. 

Q Aja.3 you f Atnilirx with SEC Accounting Series 
Rolcaoa No. 95? 

A v Yea. 

.t 

Q Was it in force and followed by Laventhol at 
tha time of this; audit? 

A In SUC engagements, yea. 

s MR. POLLACK: I offor it in QvidcncQ aa h-26. 

MR. CRACO; I object to its rocoipt in evidence, 
ycur Honor. Thero is no testimony that this was an S.^C 
engagomont and, thsroforo, thoro ia no basis for its in¬ 
troduction in evidanco at this time, in point of fact, 
it was not an SEC engagement, it was a private placement. 

MR. POLLACK: Mr. Lipkin testified on his 
deposition — 

MR. CRACO: I have not finished. 
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B* caid It wan in connection with at ri vat , 
placcn^at, so th«-: testimony gooa. 

THE C0UOT * 1 W1U «••** what It ia worth. 
I am quito awarsi ©f it. 

i 

MB. pollack : 1 road from pag9 m of ^ 

deposition of Mr. Up’cin: 

”0 Did you consider SEC Account Scriou Rol eaaa No . 
85 in rocchta, your conclude* cn to th. typ, of „ opiaion 

you would giro in connection with your audit of tha Firo- 
atonii Group" — 

THE COURT, I juat admitted it, Mr. Pollock. 

Eliat are you trying to do, talk mo out of it? 

m. POLJiACK, I am trying to point out ita 
rolovruica In tho context of this_ 

TBB COURT: I junt admitted it on th, theory th. 
it raunt .lava coma relevances • 

MR. CRACO: what is tho number, A-26? 

1 hro you familiar with tho American Inotituto of 
C-.reified Public Accountants? 

A Yea. 

o Arc you familiar with tho Committee, on Land 

Dwolopmoat companion of tho American Inntituf of cerdfioe 
?ublic Account: mta? 

A Yan. 
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Q Are you familiar with a publication of that 
committee entitled Accounting For Retail Land Sales? 

A What is the data of that publication? 

Q Tho date of that publication ia 1971. 

A Yen, that I'm familiar with. 

Q Aro you femildar with vhe portion of that booklet 
entitled Recording of Salsa? 

MR. CRACOt At thi3 time, your Honor, I am 
going to interpose an objection on the grounds of irrelevance 
end iramatoriality. 

I will concede for the record that the accepted 
accounting principles were changed bLtwsen the time of this 
transaction and the time of this trial, end It seems to me 
utterly inappropriate to invoke those — 

THE COURT: Probably changed during the trial. 

Thay changa ovary case. 

MR. CRACO: I ra<&an the oma — 

THE COURT: I will take them for what they are 
worth. Aa I indicated earlier, in my juJgment the/ are not 
worth much. 

MR. pollack: I do not accept 'he concession by 
Mr. Craco that it changed. 

I offer aa A-27 the portion ol that booklet 
entitled Accounting For Rotail Land Sales, and specifically 


K7. 
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hp Chazen-croao 

tha portion called Recording of Sales , Paragraph® 15 and 
16. 

Your Honor, has that been received in evidence? 

Tins COURT: Yes. 

(Plaintiffs* Exhibit A-27 received in 
evidence.) 
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Q Mar. Lipkln — 

y 

. \/ Pardon? vihat's my name now? 

Q Excuse me. Mr. Chacon. 

. I 

I show you A-5, tha report# fiiuuioial stotvasats, 
and dflk you to concom youraolf oololy with the first page, 
specifically the words "Subjoct to tho collectibility of 
tho balance receivable on tho contract of sale#* ask 
you what tho qualification moans. 

A What tho qualification mciana is that it was the 
auditor * a concern in this coco that because of tho circum- 
otancas surrounding tho Ironoaction, including tho amounts 
required to bo paid initially and tho fact that it was a non 
recourse note and tho fact that it was a purchccp toonay 
mortgage, that all of thoa* considerations led the 
auditors to baliavo that thuy word in no position to give 
an opinion on tho financial Btatoosnts, including this^ 
recoivable because of tho possibility of its failure to 
bo collected. 

THE COURT: Mr. Pollack, how much longer do you 
expect to bo? 

MR. POLLACK: Ono in or* question, approximately. 

Q la it intended to coot coubt on whether or not 
the transaction constituted a sale? 

A It is not. 
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MR. POLLACK: No further questions. 

MR. HAIMOPF: In the interest of expediting the 
tri*a, yorr Honor, I'll not add anything at this point. 
mr. cracoi ho redirect. 
the court: You are excused. 

(witness excused.) 

MR. CRACO: Mr. Lipkin . 

ARNOLD L. LIPKIN, rocallod. 

THE COURT: You are still under oath, Mr. Lipkin. 
THE WITNESS: Thank you. 

DIRECT EXAMINATION 
BY MR. CRACO: 

0 Mr. Lipkin, would you state your educational 


and buninoDs background for tho Ccurt, ploasa? 

A i an a graduate of Northwestern University with 

a dogrea in Business Comraorco and I wave a JD from Loyola 
University in Chicago. 

Ihavaalso been a partner in Aaventhol, Krokotoia 
or its predecessor for approximately 10 years. 

Q Aro you a member of £ho Bar of any State? 

A Yes, air. 

Q Which State? 

i A Illinois. • 

Q I want to take you to tho latter par*, of 1969 

SCUTHc^ B'CTRtCT GGUST r.tFCflTERS 
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and ask you whether you became a partner in charge of the 
audit which has been the matter of discussion in case? 

A Yea, sir. 

Q Do you recall how it came about: that yon were 
so engaged? 

A Richard Firestone called mo some tin® early —- 
wollr probably l&to 1968, to indicate that they were 
that a now company was boiag formed that would eventually 
go public and naked if Lavoathol, Krokatoin could become 
the public accountants for that company. 

Q Th&rcaftor, did you perform auditing and 

accounting services for th3 Fireatono Group? 

r 

A Yea, air. 

Q Now, turning to the audit which is the subject 
of this litigation about which you have already been 
questioned, when did the necessity for ouch an audit first 
com3 to your attention and how? 

A Soma time in mid-November, Mr. Firestone called 

.&*• • ‘ 

and indicated that there* would bo ntod for an audit as at 
November 30. 

Q Did he toll you in connection with what that 
audit was required? 

A I think initially ha did not. Initially, I 
thought it was in connection with a registration. 
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0 What did you do with regard to that Audit to 
gear up and gat it underway? 

A I spoke to Mr. Schwalb, who was the manager on 
the job. I asked him to contact — 

Q Before you go cay further, was Mr. Schvalb an 
employes of Laventhol? 

A Y 33 , ho was. 

Q Bov/ long had ho boon? 

A Approximately three years at that time, I 
believe. 

Q Was h© a manager at that time? 

A Yes, tiir. 

Q Just very quickly, what is a manager in tha 
parlance of Laventhol? 

A a manager has tha status of an employee who 
runs the engagement and is responsible for the fioid operation 
review and the day-to-day operation of that particular audit. 

Q would you describwhat the ordinary relationship 
between the audit partner in charge of an engagement and 
the manager lain tha prosecution of an audi*? 

A Tha manager is responsible for the doy-to-day 

prosecution of it. It is the responsibility of th* partner 
to supervise the overall concepts, ideas and to discuss 
any basic problems or any problems which apptar to be 
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unusuiil with the audit manager, 

. . i 

Q In the ordinary ccmxaa of practice at Lnventhol, 

• • 

is it the function of the audit partner to review all th« 
bcolca of original entry of tho company being audited? 

A No, air. 

Q Ie it the obligation of the partner in charge 
of tho audit to review each and every ©no of the document* 
which isprocured for the purpooe ©(* ‘vo£i£ying transactions 
rafloctod on th»a books? 

A No, eir. 

Q in the ordinary c outgo of LavGnthol'a practice, 
doaa the partner roly upon the manager for the prosecution 
of that kind of an activity? 

A Yea, sir. 

Q Is it the responsibility of the manager to 
report his findings from time to timo to tho partner in 
charge? * ' J 

A Yes, air. 

Q Was this the arrcm9®mcnt under which the audit 
of the Firestono Group went forward? 

A Yes, air. 

Q in November of 1969? 

V 

• A Yes, sir. 

i w 

'* Q' «-Did you give Mr. Schwalb certain instructions 
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at the outset of th© audit? 

A Yea. 

Q What ver© those instructions? 

A To moot with Mr. Wadley, to prepare a program, 
to rnak© arrangements for the staffing of the job and to 
cccnncnco tha audit as expeditiously as possible. 

Q You knotf Mr. Wadloy? 

A Y03, »ir. 

Q And you knev; Mr. Firestone? 

A oh, yes. 

Q rid Mr. Schwalb oubnequently report to you 

whether ho had accomplished what you had instructed him in 
this roaffict? 

;• Yea, sir. 

Q What did he aay? 

A Ho prepared a program. He also indicated that he 
hsY mot with Mr. Wadloy and told Mr. Wadloy tha papers that 

t 

h* wanted" "him to prepare, schedules , documents, availability, 
confirmations, so that wo could oxptdito the conduct of the 
audit. 

Q Would you toll uo what happened next in con¬ 
nection with the audit? 

A Well, Mr. Schwalb reported to me day to day on 
operations but he did indicate subsequently, towards tha 
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latter part of November, perhepg very ©arly in December, 

< 

that there were transactions in there that ho would Ilk* 
to discuss with mo. 

Q bat mo interrupt this lino for a mcmsnt to ask 
vhothor Mr. Schwa lb is still employed by Laventhol? 

A No, ho is not, sir. 

0 whoso la ho? 

• A Ho is in buoicooa for himself in Hawaii. 

Q Would you toll us when Mr. Schwalb reported to 
you that he had contain matters that he wanted to discuss 
with ycu, did you th€!n discuss those matters with Mr. 
Schwv.JLb? 

A Yes, Qir. 

Q What matters wore they? 

A HQ had a — ha discussed the -.rangactions which 
wa have called the Ruderian transactions h?ra, the contract 
to acquirer proportion and the contract to svll ouch proper¬ 
ties. 

. . f 'v, . 

MR. POLLACK: Objection. Hearsay, I'ova it be 

stricken. 

THE COURT: 1*11 take it for what it ic worth. 

I think it is hearsay. 

MR. CRACO: If your Honor please, I am offering 
it solely for the purpose of establishing what Laventhol 
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dia in the prosecution of ita audit. 

mu, poliack* i .roopcctfoily object to ttii. 

TUB cot;JIT: Well, that's what I era taking it 
for, what If a worth, j think it Bay ba he ^, ay . It ^ 
n ot be. 

4 , 

Certainly Lavcnthoi ie entitled to establish over 
all what thf/y did, what inquiries they made. 

Q What report was made to you by Mr. Schwalb with 
roopoct 1thcco tranoactions? 

MR. HAIM OFF: May wa hav* a date, your Honor? 

T I thought wo ©atabliohed that,but do you remember 
approximately when tho conversation th*t you aro about to 
rolfte with Mr. Schwalb took placo? 

A I think conn time tho very beginning of December. 
i can’t remember tie exact dato. Soma tine vary coon after 
conrmancemant of tho audit. 

Q <3p ahead and toll ua what was calc’ in the course 
of that conversation. 

• * v • -/J * 

•r.‘ . * ' 

MR. pollack: i renew tho objection v\n the grounds 


of hoaraay. 


THE COURT: Overruled. 


A Mr. Schwalb discussed tho contract of cal* with 
Monterey Nuraing Home. Ho discussed tho fact that thvvre 
v;aa a contract for aalo with Mnntoroy and ho — 
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THE COURT* W« aro talking about what Schwalb 

did? 

MR, craco* what Schwalb reported to Lipkla. 

THE COURT* Thin is an employee of Lavonthol. 

MR. CRACO: Your Honor,thoio is an allegation — 

let me back up a bit. 

when Mr. lipkla waa put on th> stand by Mr. 
Pollack, he w U 3 asked a scrio3 of questions, did you dothia, 
did you do that, and the other thing, nr.d .* got up at the 
outset of that and said, "Does the v/erd 'yot' In thosa 

quoctions refer to Mr. Lipkin, personally, ox to Lavonthol, 

generally!? and it waa said that it ref erred to — 

THE COURT: obviously wo are talking about 
Lavonthol generally, but this is a different thieg from 
tha kind of evidence wo have got here. 

Wo have mo witness testifying to what another 
witness bsard from still a third party. 

No. Hore it la hearsay. VThat one witness heard 
from a man who in not a witnoas is hearsay. 

MR. CRACOs In the courso of the prosecution 

* 

of the audit. 

Q Let mo ask you, Mr. Lipkin, waa Mr. Schwdb your 


ooarco of information In linking tho judgments that you made 
O’: a sourco of information in m iking tho judgments that 

KXFmERa D3TP.SCY COURT 
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Vaa, air. 


Q What decisions did you make «a what 8 t.p. did 
you take aa a result of it? 

X . I had Mr. Schwalb furnich copica of the contract* 
te> OO, I contacted mo of my partnoro, Mr. l*au M , 
who ia an expert in the hoopita fi oid , di90uaa ^ 

TCaso&ablooaso <f tho ccaipcmsatioa called for in tho©* 

contracta. 

HR. POLLACK: Objection. Boarsay. Thar* ia 

no foundation taint Mr. Leonard is an export ia the hospital 
field. 


MR. CKACO* KO didn't tootiiy what Mr. Leonard 


said. 


THE COURT: Proceed. 


oura — 


I contacted Hr. Eli Boyer, who i, , _ _ of 

WO'll como to that in a moment. 

Did Mr. Schwalb give you certain doctmonto aa 


a result of your request? 


Yea. 


Q Arc they tho contracts v/hich have bc<m mocked in 
evidence in tho couroo of this trial and ohcvn to yov, 
Exhibits 20, 21, 22? 

A Yes, sir. 
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Q Did you examino those contract. wh « a you rooalvud 


them? 


A Ya#,oir. 


•'V ' * * 


0 Haring examined them,' vtaat if tiny estops did you 
take to verify their authenticity? 

MR. POLLACK: Objection to the form of the 
question, your lienor. 

tub ourti Overruled. 

A r naked Mr. Pirestena, or I asked Mr. Schwa lb, 

1 can’t recall who, to furnish iug with otme indication 
G3 to tho n?turo of the contracts end the documentation. 

I asked Mr. Boyer, who was a partner - - 

Q Baforo you go to Mr. Boyor, did yui talk about 
the contracts with Mr. Firestone? 

A Yea. I reviewed the contracts with Hr. Firestone 

Q v. T a8 this tho early port of December or tha lata 
pa/t of November, 1969? 

A i believe ©arly December. \ 

Q would you toll ua what you caid to Firestone 
and ho said to youebout those contracts? 

A i asked Mr. Firestone the dotailo of tie con¬ 
tracts. I asked him what thoy represented, whav. 
was involved, wore they legitimate. 

X also asked him about tho buyer, tho people,'' 

Rudorim group, who wr.ro buying the property from him. 
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who they wore, what ho knew about them, and whatever 
Information that ho could furnish me to holp n* establish 
tha legitimacy and the correctncss of this particular 
transaction. 

Q what did ho raspend to all those questions? 

A He rccpcaded that they v;aro correct, that they 
woso legitim eta, fchsae ware ax®' a-length transactions. 

Additionally, ho told mo or he furnished a memo 


i 

I 


10 1 
" 

12 

13 

14 

15 

16 

17 

18 1 

19 

20 


21 

22 

23 

24 


to me indicating references that t ecu Id contact as well 
aa the fact that I could contact Kr. Ruderian directly. 
q paforencQs with respect to Mr. Rudorian? 

A *©s, air. 

q go ahead, what else did he toll you about the 

0 

trona action? 

A Ho assured mo that they wore arm 'a-length trans¬ 
actions. He assured mo that ho and Mr. Scott wore moving 
right choad on this contract end he acouvxd me that as far 
as — in hie opinion, maybe that's not the correct word, 
probably, but ho assured mo that those wore legitimate, 
ajm's-longth contracts in the normal ccuroo of the Firestone 

jualnaas• 

MR. POLLACK: Your Honor, at thir point, X would 
move to otriko everything tha witness said about his 
alleged conversation with Mr. Firontoa* on the subject. 
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Fi*:st of all# it was all out of the presence of 
Mlaa ^ tot binding on Mien end, second of all# 1 think 
it constitutor hearsay 1 of a kind that baa previously boon 
k-E.pt cut of this trial* 

thb court* i overruled. 

q Did you pcrcs&ally ermine the c©nte?!iots? 

A Too# sir* 

q Did you ■scrutinize thm frea tho standpoint of 
detozraiaing hov thay chculd bo treated in csnncctica with 


tho audit? 


Ygq# sir. 


q la that connection did you, among other things, 
apply your judgment and experience an a lawyer to their 
effect? 

A Yoa, sir; 

i). 

q Did you go forward with any further oteps to 
inquire into the bona fides of the transaction represented 
by those two contracts? 

A Yea, air. 

q vttiat furthor stops did you take? 

I 

A no. 1, I talked to Mr. Chaaon about tho accounting 

♦•r fir.b^nt on these contracts. 

q Before to the accounting treatment# did 

you do anything further to verify the intention cf the 
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parties with rcspsct to that? Particularly, did you have 


any conversation with Hr. Boyar? 


A Yes, sir. 


Q Would you tell ua what your conversation with 


Mr. Boyar waa? 


LOt*a oee if I can abbreviate this. 


mr craco: Your Honor, if you will permit me, 
it my ba irregular, but lot me aok this: 


Q voro you hero in cous$; thia morning whon Mr. 


Boyer raci-ed hia recollection of your conversation with 


him end thi conversation that ha the~3upon had with a Mr. 


Rudorian.' 


1 Yes. 


J Did you hear that testimony? 


A Yea. 


Q I*3t ms ask you whether you presently recall being 


priient at the conversation that Mr. Boyer momtionod la hia 


t/atimony? 


A Yes, I was. 


Q Do you have a recollection of whether the conver¬ 


sation vas conducted on a closed phono or on the speaker 


phono? 


A On a opeakar phono. 


Q So that you heard what Mr. Rudcrian oaid as well 
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aa what Mr. Boyor onid, i 8 that correct? 

A Yes, air. 

Q Xf i wara to ask you the eano question* about 
that conversation that I pot to Hr. Esycr. would your 
an.iwc'rn ba in sub3tanc3 tho oaxno? 

* • i 

- >A Exactly. 

Q Soria* concluded that mutter, did you mako any 
other invostigsticn of Mr. Budorinn's financial responsi¬ 
bility? 


A X called up threa of tho bankers »ho vara listed 
in Mr. Bircstona’s memorandum to mo as pscplo vho could 

bo called to discuss Mr. Rudcrlsa-s standing ia tha com- 
enmity, 

Q ifnich bankers wero thsy? Do you rccvUl? 

A i boliovo thero war© two gentlemen fra, tha 
Santa Monica Bank and a man. Pater something or other, 
another bank. 

Q VJhat quootiono did you put to them and what 
one worn did you got from them? 

A I told them that — 

MR. POLLACK* Objection. Hearsay. 

THE COURT: I'll allow it. 

A i told each of them that I had boon given 
permaiaoion by a client of oura to contact them in collection 
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with Mr. Rudori&n, his general standing and what they 
thought of his crcditworthinea a and what his general 
reputation v?aa no a businessman with whoa they had been 
dealing. • 

Q . What rc3pons<3 did yev get? 

h Each tic thorn gavo me an unqualified, enthusiastic 

V'-. 

rcnponco that h® was a very legitimate, outstanding, sub- 

% 

sfcontial buaincas’ person. 

Q Did you cause the fiaancia.’ statements of 
Continental Recreation to bo examined b; Mr. Schwalb? 
mr. pollack: objection, your Tonor. 
the COURT: Overruled. 

A Ho reviewed those statements, yos, sir. 

q Did he report on those statements t* you? 

A Yea, air. 

MR. POLLACK: How can this witness testify that 
Mr. Schwalb reviewed thu statement? Mx. Schwalb -- 

THE COURT: I allowed him t> testify. That's 

how. Proceed. 

q did Mr. Schwalb, in the co\: 7 oe of reporting to 
you, advise you about what thoos u tat/moats ro: looted in 
regard to Continental's net worth? 

A Yos, sir. 

! q You wsire aware of that during the course of the 

SQWMBS4 05STK5CT CCUST Rt-FOKTERS 
t*OT> SfATCS CGI 1 XT SrSS3JSS 

Q j-.0T.liY S3UARK, t’X. tJ.Yo mjr Ti UX'VMJX OC:-tTLASwT 7«^ 


V 






jbp Lipkin-dircct 922a 670 

procedures that you hav® boen dcacriblag, ia that corroot? 

A Y 2 ft, sir. 

Q Did ther© ooma a tint when you turned to uyou 
oloa in Lavcathol for advico and counaal with r£ 3 pact to 
this transaction? 

A Y©3, Bix. 

*v. 

Q To whom waafnat? 

A Mr* chnzen. 

0 What did yea discuss with Mr. Chazon? 

A I diac'.\9A€d tha accounting treatment of thia 
transaction and tha profit on tho transaction. 

Q In ti.2 ccuteq of that coaver. 1 scion, ia it your 
recollection thet you did or you did not bring to Mr. 
Chazcn’a attention tho contractual documents that you ar© 
holding ia ywr hand? 

A M» beat recollection is that I did. 

Q Again, to abbreviate this examination, woso you 

i 

in court this morning whan Mr. Chazon testified nbo-at your 

» 4 

conversation with him in which you solicited advice with 
respect io tho handling of that item? 

A Yes, I do. , . . 

0 If I wera to ask you the same questions I put to 
Mr. Ciazon about your communications v/ith him, would your 
anev.fra with regard to that conversation b-a substantially 
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the saiaa? I'm talking about only your conversation* with 

1 

Hr. Chat on. 

A Yes, si?:. 

Q In ou'.unary, you had a conversation with regard 
to the dofcrsraJ. of a portion of the income and the standards 
to cpply in the course of taking a portion of the income 
into current income. la that a fair summary? 

MR. POLLACK: objection. 

I 

THE COURT: Overruled, 

A That ia quite right, air. 

C Did you also participate in a conversation with 
a Hr. zeraon? 

\ 

A Yea, sir. > 

Q Did you hoar this morning Mr. Chazon describe 

* ‘y 

tb^t conversation? r , 

A Yea, I did. 

Q VJoro you present at it? 

A Yoa, 1 was. j 

Q If I were to put to ^you tho same questions I 

put to Mr. Chazcn thin morning about his conversation with 
Mr. zeraoo, would your answers abou'_ th-.t conversation be 
substantially the same? 

A Yoa, sir. 

Q Did there coma a time when you were present at 
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Either I or Mr. chazcn, I don’t recall, but X 
b*lievo that perhapa l did, 11 b tad the axact details of 
th<3 tranaactlon — 
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A I told Mr. Bor eh that our client had acquired 
P2cp*rfcy payir^pproxiaatoly $5,000 down, had contracted 
ih a rolafcivoly ehort ties to pay $25,000 additional and 
then had to pay an additional million dollaro — I don’t 
recall tho eiyict amount — an additional million dollars 
corsofcitr.o in £i:5"oxinatoly January 31st. 

In edition to that, Z indicated that tho contract 
required tha j-ccaptance of ©rioting firat truatcoa lions 
that wore on tho preporty aa wall ao th® preparation of 
additional eacmd trustee Hone on tho property. 


That waa insofar as wo war© talking about tho pro- 
portico that hed baon acquired. 


I also explained to him that those properties 
had bean co.ld, that tho contract required $25,000 down payment, 
another paymant of $25,000 sonatina in January, a payment 
of approximately, aa I recall, threa million dollaro in 
each, I bo:<leva, at tho end of January, and tho assumption 
of all of <ha first trustee lion deeds ao woll as tho second 
doc&o that viqxq already procantly existing at that tins. 

Q What oloo did you toll him? 

A Mr. Borah questioned wa about, questioned us 
about do bails, go I recall, II® talked to us about tho 
location of the property, he asked — 
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Tell uo what he said about it, the bast you- can 

Did he ask you where the property van? 

HR* roiXJVCK* Objoction, your Honor. Loading. 
THU COURT* 1*11 allow it. 

tSJU CTHCOs z an trying to provike the witness* 


recollection. 

TEE COURTS I said 1*11 allow it. 

A Ho nc!i©d whero the properties ware located, whether 
tho contracts! had boon executed in California, he wanted to 
knew if thoy h^d been signed contracts, he wanted to know 
if vo know anything about the people involved. He wanted 
to know about tho nature of tho property, he wanted to know 
whothor tho. deal appeared to bo a reasonable deal. 

Q What did ha want to know about the nature of the 
property? 

A If it was improved or uniaprovod property. 

0 Go ahead, tell us what olso ho naked about it? 

A Ho ached whether or not there wore CC and Bs that 
had to be furnished. Z en trying to recall. He had, it 
8 GC££d to raa ho aokod a groat number of questions about 
tho property and individually about tho nature of the property 
and tho people wo war© dealing with. 

Q Do you recall what re^ponsca you gave to those 
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A Tea. 


0 Toll QB r Ga boot you reoall w* «. - ' < 

j _ r - r ® ca11 * *&*t you said ii 

rcrjcasa to fckoaa quast.'aaa* 

! A Wa told him v.hQ eontsri ■, . . 

„„ Contract*, had been sipnod, that they 

, “ i ~ B ^ —— - *» for Clifomi. property 

| ^ ““ th ° -» Proved pro^. 

2 £OM 1,10 41,04 ^ —— <>* — hM_ K« told 

i taViC7 40160011 *“* ■*» - it — f.ttae 

" ! “ 4 qC3afcl ° M h ° — « «»* to based cn th. 
information that ^»a had. 

o hi* voc W, hi. about any Undated ^ ^ 
vlolom, In the o,n tract of oalo by MrootonO . 

MR. POLLACKi Objection. I 

A 70S ‘ 1 “ COrry - ®«t tn the contract o* Ml. to 

40 OOU ,M pwp «“«. theto wao . provide. , or 

licfuldfltfld daza<jc3. 

«;•> did toU him that and va ^dc do aware, 
epprioed hi* of that. 

o -a the course of t„i 0 conation, did you «*/„: 

Kr ‘ ° uusot howa «»*oro you Exhibits 21 and 22» 
a Ky boot recollection is that w, did. 

* Wd you *a k o your description of th. Mr» of th. 

contract by specific reference to the Co- 

tO£i^3 Of Exhibit 21 

CGmr IWJWaa 

m i-y M v note* . I 
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A To ny recollection f e£oh and ovary itw tnui data!) 


to hla. 

Q Did yon refer physically to the contract in tolling 
hia what tho contract voa? 

A ity recollection is that X did, air. 

Q And uao that true an wall in your roc^onses to th t 
questions that ha put? 

A Yes , sir. 

% 

Q And in your opinion as an auditor and as a lawyer, 
did you givo hisx a full and fair description of the con¬ 
tracts in reopcae© to hio questions? 

HR. GAIKOI7P* X objoct to that, your Honor. 

TZ22 COURTt Yea. 

Sustained. 

Q Did ycu hold anything back that you regarded as 
significant in th© recitation to hia of tho contractual 
provisions? 

HR. POLLACK* Objection, your Honor. 

THE COURT * i think it is a long way to ask. 

Did you road tho contract to hia? 

TEE \7XTH3SS* IS? roaollection is that wo didn't 
road word by — 

Tins COURT* Did yon road it, yos or no? 
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A Absolutely. 

Q Did you havo a view at that tioo aa an attorney 
oa to whether those contracts constituted legal valid and an- 
forcl b la obligations of the respective parties thereto* 

A In my opinion, they were. 

Q Did Mr. Borah's opinion confirm that to you* 

A Yea, sir. 

Q Just to bring this subject to a closo in tiro light 
of your Honor's ruling on the hearsay objection, at the 
tine that you issued the Lavonthol opinion which is 
Exhibit 7 in this case, wore you satisfied as tho audit parts 
of Lavonthol that you had developed all the facts and 
conducted all the audit tests necessary to onablo you to 
render tho opinion which you rendered in that exliibit? 

A Yes, sir. 

Q Had you, in tho course of your investigation, 
learned of any fact that cast any doubt on the bona fides 
of tho transactions reflected by Exhibit 21 an- 22* 

A Absolutely none. 

Q Had all the fact9 which you did determine and 
which were reported to you by those who weio conducting 
tho audit under your supervision confirm the bona fides 
and effectiveness of that transactions? 

A Yes, sir. 
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Q After you had your conversation — 

TBB COURT* i want why do you claim it isn't tears*] 
what Schwalb told him* 

MR. CHACOt your Honor, I take tha position that 
it is, to berro v a phrase from Mr. Pollack, part of tte 

roo gactei*. What wo aro talking about boro is what audit 

\ , 

stc £>3 vero taken. I aa not offering what Mr. Scawalb told 
Mr. Lipj^n for tha purpose of establishing tte ' m* ©f 
what Mr. Echwalb told Mr. Lipkin. simply £<_ orpos* 

of octa b li h aing that Schwalb reported to Ldpkin in tte 
ordinary course of the audit as to certain matters that ho 
h'.-.d discovered and that tlioso then become a matter to which 
tho audit partner addressed himsolf and — 


THE COURT* I think it may be admissible for that 


purpose, 


MR. P0LLAC2* Hay Z bo heard on this point? 

TEE COURT* I 1 vo hoard you object to it four 
thousand time 3 and I've overruled you. It seems to me you 
cannot char go cn accountant with negligence or fraud or bad 
faith on tha ground that he didn't see what he should have 
coon or on tha ground that ho didn't evoke adziguate inquries 
and foreclose him from saying what ho did to inquire. 

You can't do it. 

MR. POi^LACK* They brought Mr. Gchwalb in to testi 
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I wouldn't object. They didn't and I don't believe his 
testimony would substantiate thono claims. 

TUB CODRTi I t h i n k X was in error. X c* UP*?V wfl 
the wla and Mr. Graco is coxxeot. 2$y writ only runs 


MR. CRAOO* X an afraid that is right. 

TUB COURT t Unless under the Securities Act which 
®y low cleg!* is checking, it runs farther and it Say 
ny recollection lo that it docs but that nay be in 
crinlnal cocos only. 

*3ut in cay avent, you could wall taka his depositloi 
end probably should havo and if thora ia any doubt about 
it, tra can adjourn tho trial end pornit you to do it, per¬ 
petuate tho testimony. After all, there ia an investment 
in it and X don't intend to havo tho coca go down the drain 
for soma silly reason like that. 

Obviously, no one expected this case to go to 
brial because in the main wa havo been preparing it here in 
tho courtroom. 

Xt doesn't matter to ma, if you wont to adjourn. 

MR. CHACO* Your Honor, having come as far as 

i , , 

va havo, X would just as soon prouo to a conclusion. 

THE COURT* All right. I'll take it for what it 
is north. You can brief the point iZ you want to. 
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ICR* Crago* And subject to a notion to strike, 
if your Bonos please. 

0 Would you toll bo — i an taking yon back nos, 
to the point ok vhiah Hr. Scfc^alb is reporting to yon, would 
you toll ua what Mr. Schualb reported to you as a result 
of what ho reported to you. 

A Till a is approximately the early part of Oacodbtr? 

Q *03. 

Did Ms. Schwalb, firot of all, report to you about 
another or not ho had in fact gone oit and exaiolnod the 
hooka of original entry of the coiopanr? 

A *03. 

Q What did he report to you aboat that? 

A Ho uau An the courco of doing the audit and direct¬ 
ing tho people and doing tlia audit. 


F0U5Y CEJAS' 


iwrwinj tofucr ccarsr r&Hrm*Rs 
ir. :ma> claim t^ouss 

<f: # H.Y., IJ.V. K'-'id/ TimV.Oi;?,* OCiYlANDY 7^|J) 







24 " 


dI ' 9 Lipkin-direot 93 5a 682 

Q Did ha examine the books of original entry off 
the company, do you know? 

A Yeg, ha did. 

0 Tall ua What other step# Hr. Schwalb reported 
to you had been taken# 

A He had confirmed accounts receivable, he had 
confirmed accounts payable, he had confirmed ownership of 
real estate, he had taken steps to derive proof of owner¬ 
ship of real estate, he had made an effort to _ 

THE COURT: Are you referring to real estate 
other than this Montery transaction 

THE WITNESS: Yes, sir, *03, sir. There was 
considerable real estate other than that. 

' Q There was a lot of audit wo;*k besides this 
transaction? 

A Right. There was a tremendous amount of other 
work ranging from verification of cash throughout the job, 
verification of receivables, verification of payables, 
notes payable, liens, trusts, real estate holdings, deposits 
Every major aspect of the audit was completed. 

Q Did he have conversations with Mr. Firestone 

that he reported to you about the Monterey transaction? 

A Yes. 

MR. CRACO: I am offering them uolely for the 
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purpose of w'at Mr. Schwalb told Mr. Llpkin. 

q Would you toil us what Mr. Schwalb cold you 
concerning those conversations? 

MR. POLLACK* Obje<. tlon; hearsay. 

THB COVRTa You do not need to keep taking 
that objection. I ara taking it subject to a motion to 

strike and to ymr right to brief it. • 

I tM convinced you are wrong* Mr. Pollaok* but 
I am not infallible. I cm giving you a chance to brief 


A During the course of the audit he had learned 
that thfse — that the contracts to acquire the property 
and tiw agreement of the sale of the property had not 
yet *een recorded on the books of the company. He brought 
thai to my attention with the proposal to prepare an adjust- 
ini journal entry after having had a discussion with 
fj ; . pixestone. And I believe he also indicated that 

he had discussed this with Mr. Scott. 

Q Would you tell us what he told you was the 
substanci of those conversations with Mr. Firestone and 

Mr. Scot; on that subject. 

A He said he’d been given two contracts* the 
cont-vacl for the acquisition of propevty* the contract 
for th< sale of the property* and that he was bringing 
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it to my attention as to how to handle this transaction 
baoause of the size of the transaction. 

MR. POLLACK* Your Honor# at this time I respect¬ 
fully call to the attention of the Court that Mr. Firestone 
was on the stand and Mr. Craco did not ask him about any 
conversations with Mr. sohwalb. Mr. Scott was on the 
stand and Mr. Craco did not ask him about any conversa¬ 
tions with Mr. Schwalb. 

THE COURT: Proceed, Mr. Craco. 

Q What did Mr. Schwalb tell you about hi3 con¬ 
versations with Mr. Firestone? 

A He told ne that Mr. Firestone had given him 
documents, had told him about a sale, and that basically 
he then came to me and asked me what should ha do in 
recording the sale. 

Q Did ho tall you whether or not he had discussed 
with Mr. Firestone the identity of the seller to Firestone? 

A He had in brief discussed the bona fides of 
the documentation. 

V . 4 

Q Did he tell you in substance that he wanted you- 
to pursue the further steps with regard to the establish¬ 
ment of the bona fides of the transaction? 

A I took the initiative and suggested that I do 

that, 

WSTKICT COURT REPORTERS 
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Q All right. 


Was there anything else to the discussions that 

you had with Ilr, Schwalb about his conversations with 

• • 

firestone and with Scott, vhat you want to tell the court? 

If not, we will go on* 

A I had asked him to look at the documentation, 
meet with Mr. Scott, who was assembling documentation, and 
suggest that he do that. 

Q Did he report back to y ' that he had? 

A Yes, he did. 

Q Did he report back to you vith the documentation? 

A No, he indicated that he ha«J looked at the 

documentation at the office of the Firestone organization. 

Q Did he describe to you that documentation? 

A He said that Mr. Scott was — yes. I'm sorry. 
The answer is yes. » 

Q What did he tell you about that? 

A He said that Mr. Scott was in the process of 

assembling documentation, that he had showed him — we're 
talking about documentation other than these. 

Q Referring to Exhibits 21 and 22 ? 

A Right. That he had showed him £ix*st trustees' 

liens, that he was showing him inquiries that Ir. Scov.t 
was making for the purpose of acquiring all th<- CC&R's 
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tho accounting treatment of the income, did you have your¬ 
self further conversations with Mr. Scott or Mr. Firestone 
about accounting treatment that Laventhol proposed to 
accord the Monterey deal? 

A Yes. 

Q When did you have those conversations? 

A I believe some time aa far aa the 4th or 5th of 

Decemberi I can't recall. 

Q Where did those conversetions take place? 

A I believe that they were over the telephone. 

Q Do you recall whether any of them took place at 
Firestone'3 office? 

A They might have. I cannot say with certainty. 

Q I show you the last page of Exhibit J, which 

Mr. Chazen has identified as his biweekly time report, 
and certain expense reports, and draw your attention to 
the biweekly expense report, and particularly to the item 
reading "Parking, Firestone Group, $2," under 12-4-69. 

I ask you whether that refreshes yo.\r recol¬ 
lection that on December 4th you and Mr. Chazen had a 
conference at Firestone's office about that subject? 

A Yes, it appoars that we did. 
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hipkin-direat 

Q All right. 


940 a 


would you toll U9 What yoo 

Me. Plrastona < chaze “ told 

ia your conversations with hlj# 

acoountlng treatment that you wara 

transaction? t0 ““ 

A Be toW that we would plot uo „ , 

° £ thQ W. from this particular tr " * “ P ° m0 “ 

k Particular transaction, that 

“ ~ * Pr ° £it - 51 * 030 , 000 , that we were 

50 ng to plot up considerably less than that. 

Q ° ld y °“ t3U “» h °» -h less than that? 

1 don t recall whether at that tin® 

about it but we talked W ° talked ' 

alked somewhere in , h9 „ei ghborhood Qf 

giaxter of a million do u ar3 Qr go _ 


Income? 


That was going to be picked 4 

p cjceo up in current 


Por the period ending November 30, 1 9M . 

0 Dia Pirestone or Mr 

to comment with regard 

to that presentation? 

A **• PirQst °ne was extremely unhapp.,. 

0 What did he say? 

He told us that we were incorrect, tlat the 
Proper treatment would have been to pick up the .,030,000 
n Q period ending November 30 th. 

0 bia he say why ha wanted that treatment accord* 

arn court reporters 
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the transaction? 


A Ha said that this would hurt ills dealings 
with Allen & Company/ plus the fact that he told us that 
he thought that that was the proper way to do it, that he 
felt that based upon his knowledge of real estate, that 
was the proper reporting approach. 


Dii Mr. Scott participate in these conversa¬ 


tions? 


Ho might have. 

What is your best recollection? 

My best recollection i3 that he did, but not to 


a gre?c degree. 


Was he present at them? 

My recollection is that he was. 
All right. 


Do you know a man by the name of Scharf 


S-c-h-a-r-f? 


Yes, I do. 


Who is heY' 


Alan Scharf is an investment adviser to Richard 


Fii-estono and Martin Scott. 


Was Mr. Scharf present at any of these con¬ 


versations? 


A My recolleation is that he was, 
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Q Did ha react to the presentation that yon and 
Mr, Chazen made? 

A He was very unhappy about that and indicated — 
Q Tell us what he said, 

A Ho stated that we were incorrect, that there 
was a sale, that the entire amount should be picked up, 

Q At any point during the course of these con¬ 
versations did any of these gentlemen threaten Laventhol 
with volt in the event that the full income was net picked 


A My impression was, and again I say it is an 

impression, that Mr. Scharf did threaten us with loss of 

the account as well as the possibility of a lawsuit if the 

»- 

borrowing did not go through. 

Q As a result of the treatment that you proposed 
to report the income? 

A Yes. 

Q What did you respond in reaction to this re¬ 
action on. ihe part of the Firestone G»;oup people? 

A Wo were adamant that we could not change it, 
that this was the maximum that we felt we could in good 
conscience properly report. 

Q Did you adhere to that position throughout? 

A Yes, we did. 
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MR. CRACO: May I excuse Mr. Chazen? 

TUB COURT: As far as I am concerned. 

Does anybody want him? 

(Mo response,) 

Q Do you know hov the Laventhol report: on the 

.# % , 

financial statiments of the Firestone Group, the audited 
report, got New York? 

A Ay best recollection is that the statements 
were deli’ered to Mr. Firestone at his office in Beverly 

i. '* . 

Hills. 

Q And that he took the statements to New York? 

A That is my understanding. 

MR. POLLACK: Objection to his understanding, 

y/ur Honor. 


1,6 

17 1 
18 If 

Vi 

,0 

21 

22 

23 

21 

2 ! 


THE COURT: Overruled. 

One of your causes of action here, Mr. Pollack, 
which you seem not to be aware of, is common law fraud, 
which turns, among other things, on scienter, which turns,, 
among other things, on a man’s state of mind. 

Now, let us proceed. I am getting weary of 
that objection. 

Q I direct your attention to Exhibit 7 and I ask 
you when this report left your office whether the page of 
Exhibit 7 called Schedule of Deferred Income was in the 


Foltz Scr..' 
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report? 

A No, sir. 

Q Did there coma a time when you had a telephone 
conversation with Mr. Lee Meyer? 

A Yes, sir. 

Q By the way, how many times total had you talked 

with Mr. Meyer? 

A Well, I've known Mr. Meyer since some time in 

February 1969 when he had bean a director ofthe Pireatone 
Group and worked bn these various registrations, and so 
that Icvnnot say, but probably a half a dozen, maybe a 
dozen ciraes. 

Q You know Mr. Meyer and you kne* him by mid- 
December of 1969? 

A Yes, sir. 

• Q Did there come a time in December of 1969 when 
you were a party to a telephone conversation ..n which 
Mr. Meyer was also a party? 

A Ye3. 

Q Was anybody with you at the time of th\t con¬ 

versation? 

A Mr. Chazen and I believe Mr. Schwalb was -here, 

also. 

Q Was the telephone call received in the first 

SOUTHERN DISTRICT CCURT KEKHTERS 
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instance by you? 

A Yes, sir. 

Q Was it placed by you or did the call come in 
to you? 

A It was an incoming call. 

Q When you picked up the phone, who was on the 
other end? 

A Kr. Firestone. 

Q Was he then joined on the phone by other 
persons? 

A }’.y Mr. Scharf, and at that time he indicated 
ho was witt Lee Meyer. I don't believe that Lea Meyer 
said anyth .ng to me at that time • 

Q All right. 

What was said to you and what did you say in 
the course of the conversation at that point? 

A Mr. Firestone renewed his request that we 

change thj financial statements to roi.lect $2,030,000 as 

income fora the sale of the properties to Ruderian. 

Q Can you tell us on approximately what date this 
conversation took place, to the best of your recollection? 

A Some time around December 10th or 11th. 

Q Is it your testimony that Mr. Firestone placed 
the call lo you from the other end in Hew York? 
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Q Do you know whether he had vith him at that 
tima the financial statements, a copy of which is Exhibit 7? 

A They referred to the statement. 

Q *n the course of this conversation? 

A Yes, sir. 

Q All right. 

What did you respond to Mi*. Firestone when he 

made that request? 

* 

A I ougge3tod that we really h\ve Mr. Chazen join 
ub on the telephone conversation since M.*. Chazen had 
token part in so much of the decision-m.king process. 

Plus the fact that Mr. Firestone knew Mr. Cxazen, and 1 
thought that would be better, to have two ra\her than one. 

Q Did that telephone conversation entue with the 

persons whom you have identified as all being •,resent 
on the Loa Angeles end? 


office. 


Yes, we had the call transferred to Mr. Chazen'a 


Again, for the sake of brevity, were you in 


court today when Mr. Chazen testified to the substanco of 
that telephone conversation, both on direct examination 
by me and on cross-examination by Mr. Poll&cV? 

A Yos, I war, 
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la your recollection oi! the telephone conversa¬ 


tion substantially the same as Mr. Chazen? 

A Yes, indeed. 

Q In particular* do you recall whether or not 
Mr. Meyer attempted to convince you and Mr. Chazen to 
change the accounting treatment vhich was accorded the 
transaction in the financials? 

A Mr. Meyer was very positive in his approach 
that we should pick up the entire amunt and change the 
financial figures. 

Q Did he say why? 

A He told us that it was proper accounting to 
reflect the whole thing. 


thut? 


Did he say why it was proper tccounting to do 


He indiaated that it was a completed transaction, 


there was a sale, and he felt that the proptr way to report 
sales was to report all the income from the sales. 

Q And Mr. Meyer told you that in that conversation! 

i 

is that correat? 

A Yes, sir. 


you this* 


Finally, really finally, Mr. hipkin, let me ask 


Were you in thi3 court the other day whm Mr. 
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Meyar testified that ha had a person-to-person conversation 
with you in the law offices of tha parson you ara referring 
to hare in New York on Decether 15, 1969? Did you hear 
that testimony? 

A Yea, L was. 

Q Did you have a perco.n-to-person conversation 

with Mr. Meyez in tha offices of the Persinger law firm or 
anywhere else in New York on or stout December 15, 1969? 

A Absolutely not. 

Q Did Laventhol have any representative at the 
closing of tha private placement? 

A No, air. 

'2 Did you come to New York in connection with the 
closing of the private placement? 

A Absolutely not. 

Q Wculd you tell the Court how you can be so 
•Aira that you did not have that person-to-peason conversa¬ 
tion with Mr. Meyer, that ha sat there and to.d us about, 
on or about the 15th of December 1969? 

A I believe that my time sheet indicates that I 
was not in New York at that time, plus the fact that I 
have not been in New York in 35 years until I cam* subse¬ 
quently to another matter. 

Q What matter was it that you came tc? 
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A I came to a hearing with the Attorney General 
of New York 8tate. 

Q In connection with this transaction? 

A Yea• sir* 

MR. POLLACK* Objection, your Hone.. . 

MR. CRACOx I cm only trying to fix the time, 
your Honor. If he had not. been in New York for 35 years 
until & hearing by the Attorney General on this trans¬ 
action, he obviously could not have been talking with 
Mr. Moyer on December 15, the day before his alosing. 

THE COURT: I will allow it. 

Q Was the Attorney General's hearing in connection 

with this transaction? 

A Yes, sir. 

Q Just to allay any probleno of Mr. Pollack, did 
the Attorney General take any action with respect to that 


transaction, if you know? 
A Absolutely not. 


MR. CRACO: Your witness. 


CROSS EXAMINATION 


BY MR. POLLACK* 


Q Did you have a telephone conversition, while you 
were in I 03 Angales and Mr. Meyer was in New York, with 
Mr. Meyer on the 15tl of December? 
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To the best of ray recollection, no. 

Would you swaar to it? 

NR. CRACOr Oh, your Honor, he is swearing 


to everything here. 

THB C00RT i 1 supposed he was• 

MR. CHACO: I object to the form of the ques¬ 

tion. 

Q W.ere did Mr. Chason and you have a telephone 
aonvar3atic4 with Mr. Rudorian? 

A Mr. Chasen did not have a telephone conversation 
with Mr Ruder ian. 

C Excuse me, Mr. Boyer, I mean. 

A In Mr. Boyer's office. 

Q You were in L03 Angeles on the telephone? 

A Yes, sir. 

Q Where was Mr. Ruderian? 

A We placed the call in — to Mr. Ruderian'a 

9 

office in Los Angeles. 

Q So Mr. Ruderian's office was in Los Angeles? 


Yes, sir. To the best of ray knowledge, it 


was. 


Q What wis the date of that conversation? 

A I believe some time around the 3rd or 4th. 
I don t racall. Some time early in December. 
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Did you make a written memorandum of the 


con¬ 


versation? 


A I do not recall that I did. 

Q la there Any record whatsoever in the Laventhol 
work b-ieets of that conversation that you say you had with 


Mr. Ruderian? 


A Well, I notified Mr. Schwa.’.b that I had made 
that notation — that we had made the call, I'm sorry. 


1R. POLLACK: May I have that answered, please. 


your Honor? 


THE COURT: Yes, reread the question. 
(Question read.) 


A I believe there is none now, but th*ra might 

have been at the time that wo had the meeting w.th the 


At-or .ey General, sir. 


MR. POLLACK: Your Honor, may I have tn answer 

to the question, please? 


MR. CRACO: I think that is a responsive mswer. 


your Honor. 


THE COURT: I think so. 


Q Was Mr. Schwalb in any way a participant in your 
conversation or your alleged conversation? 


THE COURT: When did you last see tie records? 
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THE WITNESS: I'm sorry, sir? 

THE COURT: When did you last sea these so- 
called missing records? 

THE WITNESS: At the time that we were in New 

York City some time, I believe, in late '71, maybe early 


THE COURT: What records were they? 

THE WITNESS: All the records were subpoenaed 

in connection with an examination by the Attorney General 
of New York in connection with the Firestone matter. 

THE COURT: All of the records in connection — 

THE WITNESS: Every record. 

THF COURT: Did you make duplicates of them befo 
yon turned them over to the Attorney General? 

7HE WITNESS: No, sir. We took the records 
there and the Attorney General asked if he could have 
them. F.e had investIqators that he wanted to have go 
through all the records. 

THE COURT: Did you take an investory of 'hem 
before you turned them over? 


sir. 


THE WITNESS: There were substantial records. 


THE COURT: Did you take an inventory? 
THE WITNESS: No, sir. I'm sorry. 
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TUB COURT* You mean you turned records ovac'^o 
the Attorney General without knowing what you turned over \ 
and without making sure that you got' them all back? 
la that what I an to believe? 


THB vrrvNESS : He spoke to my attorney and — 

THE C-HJRT* Is that what happened? 

THE WITNESS* Yes, air. 

MR. CRACO* I might eay in self-protection at 


this point, ’our Honor, that we did not represent Mr. 
Lsventhol i» connection with that investigation. 

THE COURT* I am sure you did not. 

Q Oid you ask for written written confirmation — 
THE COURTS I would certify it. 

Did anybody? 


MR. CRACO * Yes, your Honor. A law firm in 
Net York did. 


MR. POLLACK* Strike the beginning of my ques¬ 
tion. I would like to put a new question. 

MR. CRACO* Excuse me, Mr. Pollack. 

I just might eay for the record, in fairness, 
that we have made efforts to obtain those records from the 
Attorney General, and from our brethren at the bar, and I 
am not in a position to represent whether chore ore any 
other records. I think we have everything that counsel 
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had, but I am frank to say that I have reason to suspect 
that there may have been racorda that went astray at the 
Attorney General's office that we have no way of identi¬ 
fying, and I cannot rely upon it. 

Q Did you receive written confirmation from 

Radarian of t.he obligation of Continental Reareation Company 
to Fireatora? 

A No, I did not, sir. 

Q Did you ask for it? 

A No, sir. 

Q By "you," I mean in thi3 question not just you 
perjonally, but anyone at Laventhol? 

A The only two people I know \»ho spoke to Mr. 
aiderian were Mr. Boyer and myself, and neither of us at 
that time asked for written confirmation. 

Q How long have you been a practicing accountant? 

A Approximately 18 years. 

Q Have you engaged in any other profession during 
that period of time? 

A Within the past 18 years? 

Q Yes. 

A No, 3 ir, except — okay. Except for cr.e year 
as an attorney. 

Q What year did you spend as an attorney? v 
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In 1955 
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I acted concurrently as both an 


attorney and a Cl-A. 

Q Por one year? 

A Yea, sir. 

Q Is that the totality of your legal practice? 

A Yan, sir. 

Q W/.ere? 

A tn Chicago. 

Q Are you a member of the lar of California? 

A No, sir. 

C! Are you a member of the bar of Ohio? 

A No, sir. 

Q Did you note in your examination of the contract 
between Firestone and Continental that the signatures were 
not notarized? 

i 

A I did not note it, no, sir. 

Q Did you note in your examination oi the contract 

between Firestone and Continental that the corp?rate seal 
| of neither of the two corporations was affixed? 

A Yes, sir, I knew that. 

Q Is Lee Meyer an accountant? 

I A I do not know. 

Q Did he ever tell you he was an accountant? 

A No, sir. 


SOUTHERN DISTRICT OOlfRT REPORTERS 
I&itgo States Court House 

POLTsV Cv VWs, N.Y., MY. IOC 07 TELEPKDKSi OOrtlani 7-4530 






ha 2 2 


Lipkin-crosa 


956a 


Q Did you or anyone else at Laventhol rely on 
Meyer in terms of your decision as to how to treat the 
tranoaotion with Continental Recreation in the report and 
financial statements? 

A No, sir. 

Q Do you know the name Robert Feinberg? 

A I believe he* 3 fin attorney in New York City, 


sir. 


him? 


What ia the aapacity in which you came to know 


MR. CRACO: I think the testimony is, your 

Honor, that he knows the name, not that he knows the 


pavson. 


Hmor? 


MF. POLLACK: May I have an answer, please, youi 


TIIS COURT: Yes. 

Could you answer the question? 

A I n.et Mr. Feinberg soma time early in March or 
April *69 — C believe is the time that Firestone first 
talked about u registration. 

Q Wan Mr. Feinberg an attorney for the Firestone 
Group, Limited? 


Ho was an attorney for the Firestone group. 


L*im/. ted. 
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MR. POLLACK: May I have the last question and 
answer reread# please? 

(Question and answer read.) 

Q Was Mr. Pelaborq a partner of the law firm of 
Jacobs, Perslngex & Parker, to.your knowledge? 

A I do not know, sir. i do not recall. 

Q Did you have a conversation with Mr. Peinberg 
on December 15th about the report and financial statements 
of Laventhol foi the Firestone Group, Limited, for the 
period ending November 30, 1969, and dated December 6, 




1969? 


A ? really don't recall having a conversation on 
that date iith him. 

Q Do you deny participating in a telephone con¬ 
versation with Mr. Feinberg on that date? 

MR. CRACO: I object to the form of vhe ques¬ 

tion, your Honor. 

MR. POLLACK: Your Honor, 1 think this is an 

important piece of evidence. 

THE COURT: I have never known that to be a 
nle for admission, that it is important. 

Have you, Mr. Pollack? 

MR. POLLACK: No, sir. 

THE COURT: Objection sustained. 
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Is it pos jible that you participated in a 


telephone conversation with Mr. Robert Feinberg? 

THE COURT: Sustained. 

Did you havj a telephone conversation with Mr. 
Robert Feinberg on the date counsel asked? 


THE WHTNEiS* Not to the best oC my recollection, 


sir. 


THE Q.'URT: Next question. 

Q Did }ou make any memorandum of the telephone 
conversation that you say you had on December 11th and in 
which Lee Mayar was a participant? 

A 7a, air. 

Q Is there any reference in the work papers of 
Laventhol of any such conversation? 

MR. CRACOt Your Honcr, I object to that. 

The wor> papers relate — 

THE COURT: So far as he mows. 

MR. CRACO: All right. 

A So feu: as I know, no. No, >ir. 

Q How do you know or cn what basi. did you 
tiatify, when asked' by Mr. Craco, that Mr. F.restone 
delivered the financial statements to New York. 

A Mr. Scharf and Mr. Firestone indicate^ that 
they had the statement. 
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Secondly, £ had talked to them just bafore they 
were leaving, and they told me they ware going to Mew York 
in connection with the closing. 

Q When? 

A I believe somo time towards the and of that 
week, about the 11th or 12th. 

Q Mr. Schwalb was the manager of the’audit for 
Lavanthol? ., ,, 

A Yes f sir. 

Q Did Schwalb tell you that Laventhol should not 

recognize the sale of Continental because the deposit was 
too small? 

A I do not recall that Mr. Schwalb ever said that, 

air. 

Q I show you Exhibit A-12 and I read from item 3. 
A-12 is a document that has previously been identified 
as an adjusting entry. 

"Income taxes payable. Deferred income 

— * ' 

taxes. Reverse entry for tax liability for sale 

•• • ; ' • ; .1 

to Continental Recreation as LKn&H will not record 
as sale since not enough deposit was given Firestone." 

Does that refresh your recollection —• 

A May I see that, sir? 

Q Does that refresh your recollection that Schwalb 
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told vcu that this transaction should not be recognized 
as a sale since not enough deposit was jlven to Firestone? 
A If you look at this, sir, you will see that 


vhat they are talking about — 


THE COURT* Please. 


MR. CRACOi Does It refresh your reoolleotion 


in that respect? 


THE COURIi Listen to the question. 


THE WITNESSi I'm scrry, sir. 


Ye3, it doe3. 


THE COURT* Does it refresh your recollection 


that Schwalb told you that this trtnsaotion was not to be 


recognized as a sale because the down payment was too 


snail? 


THE WITNESS: Which does ait refresh my 


recollection for that purpose. 


MR. CRACOi May I see A-12, please, Mr. Pollack? 


Did Schwalb raise with you the question as to 


whether or not the deposit was too small to treat this 


transaction as a sale? 


No, sir, Schwalb sat down and asked Mr. Chazen 


and me to decide that along with him. The btsic 


decision was ours. 


MR. POLLACK: Your Honor, at this timi I would 
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.Direct 

Cross 

' 4 

J Robert Scott Japson, Jr. 

542 

546 

5 

Richard Firestone- 


, 

6 

(Resume*) . 

548 

• 

557 

7 

Eli Boyer 

563 

579 

8 

Charles Chazen 

584 

620 

9 

Arnold I*. Lipkin 
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TRIAL TRANSCRIPT DATED OCTOBER 29, 197’ 

Gerald L. Geras field " 964a 


71 Civ*. 2209 


The Firestone Group, Ltd. et al, 


New York, New York 
October 29, 1973 - 5*00 p.m. 


(Triii.l resumed.) 


m. CRACO* Good afternoon, your Honor. I take 
it from tea hour of tha day and tee remarks at the foot of 
the la3t case, that we shall be brief. 

THE COURT* Mercifully brief, I hope. 

MR. CRACO* First of all, your Honor, I should like 
to rest. Having rested I should like to move to discontinue 
the third party action ad against Martin Scott, because in 
his absence, it seems only fair that we as''third party 
plaintiffs recognize that we have not made out a prima facie 
case in the third party .action against him, and so I move 
voluntarily to discontinue as to him. 

tile COURT* Motion granted. 

MR. CRACO* Next, I move ,, pursuant to Rule 15B, 
to amend our plea to the third party Counterclaims to 
assert the following additional defenses .. to conform to the 


proof* 


I'ir3t that Allen & Company and Allen & Company, 


Incorporated lack standing to sue for the violations complainei 
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of in that they were not purchasers or sellers in the trans¬ 
action iii connection with which the allegedly misleading 
financial statement was issued, 

Next , that Allen & Company and Allen & Company, 
Incorporated lack standing to sue for violations they 
complain of in that the assignments of the claims in which 
they purport to sue are void as against public policy. 

Third, pursuant to the law3 of New York in effect 
at the time thereof, the written instruments of release given 
b Y their respective alleged assignors to Allen & Company and 
Allen & Company, Incorporated effectively released Laventhol, 
Krokstein, Horvath & Horvath with respect to any liability 
for the transactions complained of in the counterclaims. 

Fourth, that Allen & Company and Allen 6 Company, 
Incorporated have waived any claims they might have had 
against Laventhol, Krekstein, Horwath and Horwath by virtue 

of the following conduct.of their officers and employees 
among other things. 

One, Lee Meyer was a director of Firestone at all 
pertinent times. Two, Allen 6 Company and Allen 6 Company, 
Incorporated unlawfully solicited purchasers of the units in 
connection with the private placement lihoreof by exaggerated 
sales claims and touting. 

Three, for the purpose of increasing the apparent 


SOUTHERN CISTRIC'f COURT REPORTERS 
UNITED STATES COURT HOUSE 

FULlfY :CUARf:, N.Y., N.Y 10007 TCU-PHGUEj CCrtTUvNDT 7-4580 




iubrf 3 


966a 


not earaing.3 and the sales appealability of the units they, 
in concert with others, attempted to induce Laventhol, 
Krekstein, Horvath & Horvath to reflect as current incone 
all the profit from the Monterey transaction, the recognition 
of a part of which they now allege to have been misleading. 

Four, they and others acting in concert with them, 
disseminated to purchasers of the units correspondence execute, 
by the issuer the purpose and effect of which was to minimize 
the impact on investors of the audited financial statements 
certified by Laventhol, Krekstein, Horwath & Horwatch, which 
audited statements reflected a materially less favorablo 
i-inancial picture of Firootono than the projections contained 
in the note and stock purchase agreement previously circu¬ 
lated by them. 

Finally, as to the fourth and fifth counterclaims 
which I may remind your Honor sound in common law tort, and 
sound like they sound in negotiation, as to those two, Allen 
& Company and Allen & Company, Incorporated by virtue of all 
of the conduct above describes oral negotiations and 
assumed such risks as the acquisition of the units from 
their* respective investors may have involved. 

Finally, your Honor, and then I will subside for 
the moment, I renew all motions to strike on the plaintiff's 
and the third party plaintiff's caso in particular I would 
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like to add to the prior motions to strike a motion to 
strike all testimony concerning alleged oral assignments 
on the ground that such testimony attempts by parol evidence 
to vary the terms of the written instruments of assignment 
in Exhibit A-22 , and the releases that were tendered by the 
respective Investors to Allen & Company and Allen & Con^any, 
Incorporated. 

That is all I have to say at this juncture, your 

Honor. 

THE COURT* Mr. Pollack. 

MR. POLLACK* Your Honor, I oppose the motion to 
amend the pleadings on the grounds that the proposed amend¬ 
ment does net conform to the proof that has been developed 
at trial, and secondly, that such amendment could have been 
made at the outset of the trial or at any other time, and 
was not timely made. 

iUE COURT* I think the motion is timely. Everyone 
has had to amend his proof in this case, including you, so 
wo will grant the motion to amsnd the pleadings to conform 
to the proof. 

MR. POLLACK* At this time, your Honor, I have. 

THE COURT* As to the other motions I will reserve 

decision. 

MR. POLLACK* At this time, your Honor, I have 
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certain motions but I think in the interests of time I 
would like to put on our brief rebuttal case and then make 
the motions. 

THE COURTS All right. 

MR. POLLACKs I call to the ntand Mr. Robert 


•? 

✓ 1 

1 
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10 


to 


13 


14 



19 


30 


Feinberg. 

ROBERT FEINBERG, called as a witness 

by third party plaintiff, being f:\rst duly sworn, 
testified as followss 
DIRECT EXAMINATION 
BY MR. POLLACKs 

O Mr. Feinbarg, are you an attorney and a member of 
the law firm of Jacobs, Persinger & Parker? 

A Yes, I am. 

Q Hov; long have you been admitted to practice law 
in the State of New York? 

A 17 years. 

0 Are you a member of the Bar of this court? 

A Yes, I am. 


2! 


0 Was your firm counsel to the Firestone Group, Ltd. 


22 in coxmection with the private placement of December 16, 


2:1 1969? 



Yes, wo wore. 


rf;u < 
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O Were you the partner in charge of the matter? 

A Yes, I was. 

0 Did you work on the matter on the date December 


15, 1969? 


A Yes, I did. 

0 Please relate to the Court the event of December 
15, 19697 

A On December 15, 1965) I arrived at my office late 
xn the morning, having had a previous appointment uptown, and 
round Richard Firestone, a man named Scliarff, and Martin 
Scott, in my office, in a conference room in our offices. 

In a meeting with one of ray associates, Irving Needleman, 
who is presently a partner, a member of our firm. 

Mr. Firestone, Mr. Scott and Hr. Scharff had an 
appointment to be in our offices that day to prepare for the 
closing of tha placement which to the host of my recollection 
v/as scheduled for the 16th of December. 

When I arrived they were, as )I said, in the con¬ 
ference room, and when I entered the conference room to 

join the meeting, apparently there was «m indication that thex 
was a problem present. 

I asked what the problem was and what the trouble 
seemec. to be, and Mr. Needleman advised me that the certified 
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financial statements which Mr. Firestone iu.d brought with him 
did not api>ear to meet the requirements of the financial 


statements set forth in the private placement memorandum 
and agreement with Allen & Company. 

'then examined che finarcial statements , read 
them carefully, compared them with the offering circular or 
private placement memorandum, and advised Mr. FireBton© that 
I thought we had a real problem in coraploting the placement 
and suggested that we get or call Lee Mayer from Allen 6 
Comp {my to come over immediately to discuss the problem. 


1 called Mr. Meyer. My recollection is that he 
arrived very shortly; that we sat down in e room in this 
conference room in which Mr. Scharff, Mr. Scott and Mr. 

Fire scone, Mr. Meyer and myself were present; and began to 
discuss what appeared to bo a problem and to attempt to 
ascertain what the next course of conduct was going to be. 

Mr. Meyer appeared to me to ba very, very upset 
and snaken by the financial — by the results reflected in 
the -- or shown in the financial statements. 

Attempts were made by Mr. Meyer and myself to 
got some further explanation concerning the certified "" 
financial ucatcmcnts from the Frrestono people who were 
present; principally Dick milestone and Mr. Scharff, and it 
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• j was a»a, *to*mh*a or suggested by someone, and I don’t 
; recall by whom, that wo placo a call Co the auditors In Los 
' I ta9 ° leS tlt Krekstoin. Hoewuth t norwatch, and 

’ j. eonocne in «* room < «* 1 don’t recall who It was. placed 
1 ji * 0311 tC **' Llpkin ’ «u * call was connected on a 
g j loUilEpaa, i!c Shcno, and wo proceeded to have a conversation 

' j 8t UaSt f ° r 3 “° ad pnrt of tha ««» on the speaker phone with 
n | Kr * • UPUJ ‘ Uh °' tte beat ot <V recollection, again, when 
'■ I CaU iniUiatea ' « « world hold on for a minute 

1 j OK WOOld b,>cause he wa “ted to bring or a of his partners 
3 j into the room with him,and 1 do not recall that gentleman's 


noma. 


* I. prOi ® 0ti ° a ® had Previously been prapared by Firestone 

Group; and secondly, the balance cheat did not to the best 

" ; °* my rG °o Jlect ion «et the net worth and other tests that 
had baeD »* forth in the projections. 

It was my judgment that there was a sufficient 
' i discrepancy between the projections ani the financial statement 


, "ho questions, as I recall them. Oat concerned us 

| 

in the fJiiitncial statements waro several fold. 

! First, there wac — it was clear that the operating 

i r2suIts £or <** audited period did not conform with the 


| that the ocapany could act offer th* securities on th* basis 
j of the Of-ering circular without — or private placement 
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- I ■-*». witnout further i&vXsa or notification to the 
3 j subscriber:!. 

i 

' | _ " a W3ra furth3r troub) ^. i thi,*, or at lea3t 

J Alad soina qii^ations, if not tr - - r, 

vil^d we nad questions with 

„ j “ e " P ‘' Gt ^ ' Ae t:;€atm ” nt of a Particular transaction which 

' | Se ^ ed ^ OCeaterl * subs ^tial «u«at of income and 

!) 1 CMROt ■*"“*- - hot X do ,. soall to 

I Ser ' 3ral th * t 14 VM 3 P '^ 0,:ttia — and resale of land 

: I ! E C,3lif0rnla “ • *“*»«« of ace i„ coa8 for 

i! * ncorui stat.i.uent purposes. 

11 1 reCaU haVlr9 B3me •»<*«> questions about the 

; | tranea0ti ° n bSTCUSe 1 *“ not f »iU« with it, a„d didn't 
•' j really know any of the details. 

,* | " e qU ° 3tl0a 1 W2S Particularl, interested in >,as 

j whether or not this was a bona fide transaction, and i 

, j “ ri!:ed “* taTOtttto1 ' toek3tei ” Pa°Pla whether they had 
" I: *“* 32en tha **”"«* and gotten an opinion of a 

r> j 

> .; California attorney that this was an enforoible transaction 

- : « bo>* sides. 1 was told that they had gotten such an 
' 1 I cpinicn. 

■J 

f 1 lmlleva that questions with respect to the 

j ~~ — * U. Meyer, and those 

^UJs^icns w^j,t3 h«i3j i *? .-i, • . 

| l ' “ klng Kheth « tie treatment afforde 

, to che transaction were proper under generally accepted 
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' jj accounting principles. 

3 0 You say Key,!r tas asking Laventhol this question? 

A *e,i, to the bast of my recollection, and I may have 
interjected com:; questions of ny own. There was an open 
Phone and I think we' were - «s the conversation progressed 
it raised other bastions, and 1 think the moot of the coa- 
| ve ' sation wi <* «« °««« side went on between Lee Meyer on 
| be ' aa “ °* una °«rit'«. myself, as counsel for the conteany. 
x j and 1 think its. Seharff was participating in effect on behalf 

°* ” anaganant of Firestone Group, although was not part of 
| mana3Ment lK was *» «**** or an independent consultant. 

:s | The question basically was - the questions were 

■ | basically, one, is this a bona fide transaction? X have 
addressed mysolf , to that. 

Tu °' is /cha accounting treatment correct? should 
any income be booked during this period at all? 

Should it. be booked an handled by Laventhol, or 

..mould the enfc.-.ro proi.it, whatever that was supposed to bo, 
ba booked at this time? 

And my recollection in th*t the gentleman from 

Lnvnnthol told us that accepted accounting principles required 

that the transaction ba reported as it was reported and 

that the Otter two altornntives would not. ba proper accounting 
treatment. 
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V 
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1 ? 
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•v 


:?cllcwimr that. di3ca;3sion Mr. Meyer and I and the 

other gentlemen sat cloina and started t.o prepare a summary 
of the discrepancies or itemr. of difference between what 
had happened anc- what was supposed to have happened as re¬ 
flected in the offering raemorarulim, anc. Mr, Meyer, as 1 
recall it at that tine left to go back to Allen & Compeny 
saying that he had tc have a mooting with the Allens , I 
think, W£3 the expression ho used. 

During that period of tine, l was on the photo with 
Jim Deer, James Deer who is £ partner of the firm of Hcltzman,! 

i 

Wise & Shephard who was counsel to the underwriters, and we 

t 

were discussing whether the offering could proceed at all 
and if it could, how could the thing be handled to allow 
it to close or close subject to other materials being obtained 
or concepts* being obtained. 

0 :in that telephone conversation with Laventhol, did 

I 

I Mr. Meyer hell Laventhe 1 how to treat this transaction for 
accounting purporses? 

A Hot to the best oil my recollection. His questions 

II were — what ha asked wore questions at* ix> whether the 
accounting treatment '/as correct, exd whether it wa3 the 
only correct accounting treatment, hut I have no recollection 


2“ 


of anyone in the room attempting to tell Laventhol what to 
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*U'<. CR£CG - I object to the Usui of the quo at ion,, 
T312 COURT* Sustain 2 d. 

0 I>icl Lipkin insist that the vmy L&venthol was 
haadling chs transaction war. the.* only proper way to handle 


the transaction? 


i 

i 

\ 


i 

i 


A My recollection in that c;: at least it appeared i 
bo ra tlv.*t thss quest! run vritt. respect to the specific account 
ware being fielded by lipkin but the cuastiona of accounting 
policy and practice vote being fielded more by the other 
gentleman who was present; <md I am net sure it was Lip kin. 
who was responsible for the definitive statement but one 
of them was. 

Ily recollection is that it was the other gentleman 
whose tiMxs I do not recall, bat v7ho wan introduced ou the i 

i 

talephons as a partner of tl.e firm. 

l.t was his position as I recall it, that tlia 
accounting treatment afforded tins t; .ar. caution in the financial I 

I 

i 

statements wao the only accoptiible accounting treatment in 
the transaction. 

Q Whoa for the first time did you over see the 
report and financial atataenrtr. of T.aventhol? 


A Vh<» morning of Deco min r JUth, when I arrived at 


ay office. 


,1!J H.Id'll. w *t‘ C. j:-:T -i:; cr. I :'r> 

r, i "~o si; : • ui. k i i-r.uiifc. 

: . I •■'..7. K t >•!»»! C: 7-c,8tf 


| 

I 


/ 
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*• : O Did you have several converse, fcions that preceding 

i 

i 

week with Iioe Meyer regarding the prvi*;ba placement? 

i 

A I 

t A Yen, I did. I had telephone conversations or 

f 

5 : meetings with Lee Mayor on virtually every clay o:: the pceced- 

‘i 

*' \ ing week, 

1 i Q Did the question cf the lavervthol report and 

i’ 

® ( financial statements arise in those cor.ver u a lions? 

I 

5 1 

A JJliaost daily, if net dolly. 

13 > Q In what connection? 

^ » A In context of the fact that v/o had seen virtually 

i 

everything that we had to have seen or had in hand in order 

( 

1*7 

to effectuate the cloning except the financial statements, 
and there vau an expression of concern on ny part as to 
1 ■ whether we wore going ta got the financial statements, and 
if wa got them, whether thoy were going to lie — to reflect 

i 7 ‘ 

i the financial status and results theit the private place uant 

13 j memorandum required. 

W ' 

Q tid Mr. Mayor tell ycu in these conversations that 

•v) i 

lie had not seen or received tie financial statements and 


’ 1 j report of Lavenchol? 

i 

■n 1 

A Fe assured ioo that he was equally concerned aid 

/> : 

had not received or had not saen the financial statements. 

2i ii 

Q To your knowledge, was the first time that Lea 

.» 

Mayor over saw the report and financial ntat^ments of 
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J*vonth©5. .it the conferee in your office on Dx.-c-obe:: 15, 

1969? 

A lo the best of ray knowledge, the first time he 
saw than* was when I handed it to hi*. 

HR. POLLACKr Ho further questions. 

HR. CRfcOt A tow vary brief ones, your Honor., 

CROSS EXAMINATION 

BY HR. CPJiCOr 

Q Kould it refresh your recollection if j :i okcd you 
whether iJie partner wl o was on the other end with Hr. 

Aipkin was a Hr. Chazen? 

A 'Ihe name is fiiuilia::, and I recall speaking with 
a Mr. Che,sen on Firestone matters from time to time bnt 

whether Vo was the nan with wliom I apeko that day I could not 
say. 

Q When you entered the conference room that day and 
studied the audited financials, did you conclude that they 
ch.<i or ti nt they did not confirm th a financial picture which 

V/as Bafl * ct8d b * «» Erejected financial statements in the 
note and stjck porchace agreement? 

A Whey did not. confirm the projection.?. 

0 Uara they, the* audited financial statements, 
reflective of a more or •'ess favorable financial, position 
on the port of Firestone? 

)r ir- iip.v •: it r ; i: v<oi:f?s 
1! r l .V* }!‘ ' >;;• • : ;o.,. v *. 

■' I f .i'■ i: li ; :• ii. P'K )/ '• - r ' * • • 


f 
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A :: think that's d.l>:.liculfc to <;va. Irate. I thick 
7. would s~:t they did act conform, which gave us a problem, 
and 7. realty don't think that the* question can bo answered 
in the manner in viiich it van phrased. 

Q h:'.:. whs proalev that they posed for you in 
going forward with tht dial that they shewed that Firestone 
vhs in i~ 2 i'. c.v.er fin.-mo' a.l situation. then the protested state- 
‘rent? 

h Y-.ih.j the -thing flat I recall principally v; is 
ttat they shoved suostci.vtie.il f less earnings than, v/hat iiacl 
been projected for the period, 

Q Afte?: your oonversa :ion on the telsphor a that you 
described, arc! your o'her conversations of that day, was 
any change nado to the Lncczrs ststc.nenc as eudiir.d by 
Lr, vo.it hoi, r.reksUoin, to your knowledge? 

A Hot to tiv* lent ol! ay knowledge, no. 

0 ‘do they went, out th-.i way tliat you saw them? 

A Yas. 

Mftn CRACO s That's all. 

H?*. HAIKOF:?* I have nothing,, your Honor. 

Y.iZ COURT* Ary redirect? 

tht. SCLU.CiCi So, ycur Hotter. 

'ldii CjhRJ.'i i„-\ are ejioua^d, Hr, ;?sinbercj. 

VJt. PCLLhCIC* I call back to the vtcinci Mr. 


,>• otr.irr co.f i h;rn; 
r; t u- *es oi.r nr.; 

• :,y :i o: te./m: it* 


/ 
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'-HE CXERXS Ycm are still vindar c&th, 7r,:. Meyer. 

M E-Y E a. havlv.g been previously 


dwly svo.rn, v»as recalled and tast.U'iad further 
as fellows * 


'* ' DIRECT EXAMINATION 


f 1 BY HP.. )?OL:Cw>CKt 


0 Fir, Meyer, die. yoi fw; t dl Mr. Lamr-.thol how to 

; troe.t the Confcir.enV.al 3.-eve\fcioa transaction i ‘02 .-.♦counting 

i ’ i ^ 

purposes? 

vi | 

A X ashed a lot of questions about it, but I never 

• • 

1, 1 

: ! told thou. They were the auditors and it w,m tbe:ir statement. 

•i ! 

Q bid you hear the testimony o:c tobart Feinberg 

, ; ( this afternoon regarding che telephone conversation of 

; 

1 Docstibor 15tJi? 

A Y-SS, I did. 

<<i ! ^ 

0 A ,3 his acosunfc of tin conversation accurate? 

A Yes, it a auntie: i accurate to m . 

'•* l Q You testified -.ha laut tin** that Hr. Liplcin was 

• i physio ally present in the octroi i£9&<:i 3113 on E scomber 15 th. 

- i 

Doss the tostjiiony o:f Yr. i. ‘inhere refresh youi: 

y • I 

j recollection on hh/it point:? 

I 

V I 

A Ynr., it does. 

I 

i 

O I ri vjhut >rei».s( ch? 


\.s-r ir. h u : »cr an k si 3 gk. 
v r r D £ 1' ' : c. isi : 
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i ; A Thaio-s ware three pt-joj.le in £>:«» Cull icx.*nia f fcha 

| 

’ ; third party was Scharff. I heii prQ.r5.ovir; ly fhcv.ghfc that it 

ij 

< |j was Lipki.n„ Ho took such — his vo.i.oa took r.r.ch a prom, lent 


i !j part in fch.i conv^rsafcion e it was an j.nti.aiate part cC this 
< mooting. I 5 . 1 t. ho was on ttvs cti.ar end of the telephone. sct.arfif 
7’ | was in froiu California. 

I i 

f: ii 0 3id you cir«r «'ae the Lavenidtol report. avid the 

il 

ij j 

’ • financial .•:t.at.>:-aonts at ai.y kiss prior to coning to irha of Slices 


r of Mr. Fe.laborg on o.ncswbsr 15 ik? 

u 


t’ A Mo. 

j 

0 ilr. Fires. fo;vj testified aft.o:-; you did that he told 

{ 

| j \ 

‘ :! you that Iuj wanted to taka the; entire profit c y. the 
11 i 

Ij < __ j 

Contii'e vtal transaction into c i-rrant. it oomo, and he further » 

i J 

' testified. that you agree:! with his position, 
i 

it’d you take a por it Ion on chc t inrsue with Mr. 

i 

! ! Firestone{ 

! 

>: i A X fold hi: a that vr.3 -- that: if he ciculd get the 

■ I.av. 3 ufch.nl people to ccacr: in the treafcxer t r it would be fina 

| 

• l | with hut that Laventuol we re the people preparing the 

• 1 | audit and -tiay had to sign, a».l whatever they said was going 

j- to, i:i fh*t la:' - . analys’bo c. itermir nti ve of what the 

Ii 

!! 

fiV'-iuci i.l flahiiunti con hair-sf., 

( 

0 L'inali », th-.ycr, did yov. s:a ar.y docrnnantat.Lon 

t* * 

ii 

' -Thafsoe-re;- cn oh i Co ..tin rate l tiorei .fc.tos U.v:'a-action at any 


i < \ 


n: r-s • • ! I.OJ !' • iUb") 

- ;i I» ■ !'. i :: hi I .j. :£ 

■ • : ■ - *«l !'.»f »i: r " ■ “ 
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•?;o txi3 c! ! . ov «• i's piv.* p3.< ,ci«i'.ei'V.? 

Ho ? I did ii rfc. 

iQ. POLvP.XTK* X hex3 to ffti.cchsr questions., 
5L?t* cameos tto q»-; ntic-iio, /cm: Honor. 

•j.’ira COUF.es U:c. ; a:Ur.off? 

IIR. HJ.IHOL’P: 7y qcascioiAtl. 

r ..’H: ] COUF.T? ':!ov. .-.re e:cott£<:>l 9 Mi:. I5€iyer. 
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MR. POLIACKi Your Honor, at this time X hm a 


fei/ brief excorpts to read Into the record. 

At page 31, line 8 of the deposition by 

Mr* Lewis, tho deposition, of Hr. Lipkin. 

*Q Did you aver instruct any ncaabars of your staff 
or other partners of Laveathol to contact attorneys to 
determine the validity of the sal© or purported sale of the 
Honteroy Inns convalescent hcnsQ 3 to Yirestono? 

"A Yea. 

°Q fthoa did you contact?" 

(An interruption.) 

"Q VJhon did you instruct? 

"A Mr. Schvalb. 

Q Did IS?. Sohwulb contact his attorney? 

"A I bolieva yo3. 

"Q Do you know which attorneys ha contacted? 

"A I do not* 

Q Did ho report to you as to which attorneys ho 
con' acted? 

°A Yes* 

Q don't recall v<iiioh ones tlioy wore? 

A X recall that ho and Z contacted an attorney whose 
nc^LO I don't recall at tho rcoinant* 

°0 Was his narr..-> Hr. Nutter? 


sniwsra coiT^a o^i.iT 

*j::n i:o smrss m :ct house 
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"A Z just don't recall the name. 

"Q Vlhen did you instruct Mr. Schwalb to contact this 
attorney? 

•A Sometime before the end of the audit* 

"0 Did you instruct any membero of your staff or other 
partners to contact an attorney in connection with the sale 
8 | of tho Kontcroy Convalescent homes by Firestone or 
Continental Recreation? 

10 "A I don't recollect at the romant." 

\ 

11 u At page 116, lino 5, in tl.o deposition of Mr. 

12 I Lipkin conducted by Mr* Haimoff. 

13 "0 Did you make a further investigation into Continental 

14 Recreation to determine what its net worth was? 

151 "A Yes. 

16 fi wq what further investigation? 

17 | "A Contacted Mr* Rudarian. 

•Q And what did Mr. Ruderian say? 

"A I had Mr. Eli Boyor who was one of my partners, who 

20 is personally acquainted with Mr. Rudurian contact him.. 

21 specifically in connection with this particular contract. 

22 Thu purpoeo of this wan to accortaia, numbor one, that Mr. 

23 Rv.-crian intended to go through with tho deal, what Mr* 

IUi dorian intended to do with tho property, whether these terms 
ao indicated in this agrees~nt v;oro the terms that Mr* 
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Rudorian intended, whether this is a bona fide contract, 
what Mr. Ruderian's status was, vis a vis the contract and 
in general to determine to what extent wa could rely upon 
the fact that this was a bona fide transaction. 

"0 Now you said you had Mr. — 

"A Eli Boyer. 

^ intact Mr. Rudcrian on all those points? 

"A Right. 

Q You did not do this porsonzlly? 

"A I was in the room when he contacted him* • - 

Moving to page 118 at line 16. 

« 

You were in the room? 

I was in the room, it was on a speaker phono. 

Mr. Rudorian told Mr. Boyar all this. He told him he intended 
to go through with this, that ho thought it was a good 
and that ha had a group of people in Hawaii from whom he 
had raised considerable other sums of money whom he intended 
or already had contacted in connection with this matter and 
was very anxious to go ahead with this matter and he indicated 
that this was a desirable deal from the standpoint of the 
people to whom be normally wont for investors. 

"Ee basically told Mr. Boyer his basic operation 
was with small, groups of very wealthy investors and he and Eli 
on a nmna basis and he rounded to me that he 

souvtfE omner ccu/ir fefcrters 
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was certainly very candid with the answers to the questions* 

We told him why we wore asking questions, that this was a 
large transaction and we were interested just to be sue 
that this was a legitimate transaction. 

"Q Did you get the Impression from this conversation 
that you had via Mr. Boyer's conversation with Mr. Ruderian, 
that he expected to raise the money necessary from other 
investors? You mentioned some people in Hawaii. 

I "A From people whom ha normally worked with. Ho 

indicated that he worked with small groups of investors and 
that he had people in Hawaii who were interested in going 
in with him in this deal. 

"Q How you knew nothing about these people in Hawaii? 

*A No." 

Parenthetically X call to the attoention of t h e 

I Court tho testimony of the Mr. Boyer in which he flatly denied 
any such discussion about Hawaii and investors in the con¬ 
versation with Mr. Ruderian. 

Xn the deposition of Mr. Lipkin conducted by Mr. 
I&wio at peg© 51 line 15. 

22 "0 Did you. have any conversations on the treatment 

23 of that particular item — referring to Continental with Mr. 

24 Lea Moyer? 

25 | "A Yea. 


cr.TC’ar ccxrr reporters 
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"A Thera was a telephone call* 

"HR. CRACO* The question vas whan, Mr. Llpkla. 
"A Sometime after December 6, 1969. 

"Q After December 6th? 

"A Yes. ■ 

CJoing down to lino 18. 

OQ UerQ there any other parties to the telephono 


as you recall? 
"A Yob. 


"MR. CRACO* Would you Identify them. 

"THE WITNESS* Mr. Allen Scharff. 

"MR. CRACO* Spell it. 

"THE WITNESS* S-c-h-a-r-f. 

"Mr. Richard Firestone, Mr. Martin Scott and Lee 

Meyer. 

"MR. CRACO* Ware they all on the other end of the 
phone from you? 

"THE WITNESS* Yes." 

Going down to line 19. 

"Q What did Mr. Meyer cay to you? 

A I cannot pinpoint any one individual conversation. 
I can't recollect with any specificity any one individual's 
conversation." 


souixERM mmter cam m : mrsRS 
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^ this point I call to the attention of tho Court 


3 1 

the totally contrary testimony that Mr. Lipkin gave at trial 


4 1 

at page 694 ~- 


5 I 

MR. CRACO* I wonder if we can dispensa with 


6 

parenthetical** . 


7 

THE COURT* I would very much appreciate your dis¬ 


8 

pensing with them# Mr. Pollack, and saving your argument for 


9 

the approproate time. 


10 

MR. POLLACK* Yes, sir. 


11 

At page 74, line 3* 


12 

"Q You note the clau*..- "subject to the collectAbility 


13 

of* is not included in the cover lofctor on Exhibit A-4 — 


14 

Exhibit A-4 is tho statement that was pulled back. 


15 

"A Yes. 


16 

"0 Can you explain why there is a difference in 


17 

these two cover letters? 


18 

"A I can see the differences and I can surmise why 


19 

there would be a clifferenco. 


20 

"Q And what ore those? 


21 

"MR. CRACO* I object to the surmise. 


22 

*Q Do you know why there was a difference in these two 


23 

cover letters? 


24 

“A Yes. 


25 

B Q Why? 
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"A Well, in the lastost numb ore d exhibit there is, 

I'ra sorry, in the earlier e;diibit number• 

•Kft. CPiiCO^ Exhibit A-5. 

"A (Contil. inq) m A-5 — which is the financial 
statement that trie ultimately used in tho private placement — 
there are a greater number of receivables, a greater amount 
of the contract which is being treated as a receivable and 
epjarently tho factor of including that item as a receivable 
led us to put tho qualification on the report. 

”0 Uliat receivable are you talking about? 

"A I believe it is a receivable duo from the Rudorian 
group. 

°Q Tho so-called Monterey Inns transaction. 

"A Yes, sir." 

At page 76, lino 7* 

°Q Uhich exhibit had the greater amount of receivables? 

"A No. A-5. 

"MS. CRACO * And by how muoh is tha question? 

"THE WITNESS» Thoro is approximately $780,000 
of additional receivables included in A-5 over that in A-4. 
Additionally — well, I*m sorry, that of the question you 
asked mo. 

"Q IThat does that $730,000 constitute? 

"A It appears — I'm Gorry. The statemont presents fcho 
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receivables from tho Ruderian matter differently la A-5. It 
breads it dovm between tha long term portion of a receivable 
on contract and a current portion of tha receivable on 
contract.■ 

At page 79, line 19* 

O Does E nh ioit A—4 Indicate a higher account reported 
for current assets than Exhibit A-5? 

■A Eo. 

Q Does it show a lower amount for current assets 
than on A-4? 

i 

I 

a A Yes." 

Finally, at page 111, line 13* 

"Q Did you consider seeking accounting series release 
No. 95 in reaching your conclusion as to the typo of an opinioi 
you would giva in connection with your audit of the Firestone 
Group dated December 1969? 

A I think it was one of the factors which was taken 
into account." 

At this time I would like to read in answer 8-B 
to tha interrogatories. 

"The persons who ware present at tha time the 
misrepresentations were made included Arnold Lipkin, Charles 
Chasen, Lea W. Moyer, Richard M. Firostrone, Martin A. 

Scott and Alan Scharf." 
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| 1 understand that it is difficult to place these 

3 in perspective out of context, your Honor. We vill brief 

4 tho significance of all of those readings in our poet trial 

5 brief. 


6 

7 

8 

9 

10 
11 
U 

13 

14 

*5 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Pit this time, I would like to renew the motion 
to dismiss th© third party complaint against Charles Allen. 

In tho pretrial order, Laventhol stipulated, "Charles Allen 
never made any representations —" 

MR. CRACO* I can abbreviate this. Wa consent 
to the motion as to Charles Alien personally. 

MR. POLLACK* I make the same motion to Irwin 

Kramer. 

MR. CRACO* That I will not consent to, your Honor. 
There is testimony linking him up. 

TIIS COORTs I'll roaorve decision. 

MR. POLLACK* May I maka ray orgumont on Mr. Kramer. 
THE COURT* Sure. 

MR. POLLACK* Laventhol has stipulated in the 
procrial order, "Irwin Kramor never made any representations 
of any kind to Laventhol in connection with Firestone*• 

Mr. Hersfold's testimony was devoid of anything 
but a passing reference to one dinner that he had had with 
Mr. Irwin Kramor and tho conversation was wholely insuffleant 
to sustain a claim of any kind that Mr. Harzfeld bought the 
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ono half of the units that wero purchuscd by Mr. Hcrzfeld 
from Kramer and it seems to raa that I am entitled to keep 
Mr. Itramesr in and you are entitled when you determine whether 
thoro is liability of Lavcnthol and if so upon what theory 
to £.2 terrain a whether Kramer survives that determination* 

TTIE COURTi I think so. 

1*11 reserve it. 

HR. POLLACK* Your Honor, 1 also move to dismiss 
the third party complaint of Lavonthol against Allen & 
Company, Incorporated op the basis oil the admissions by 
Mr. Clxazen and Mr. Lipkin. The sole possible basis for a 
claim over against Allen & Company, Incorporated by lavonthol 
would bo on tha basis that Leo Hoy or was an agont for Allen 
& Company, Incorporated, in this transaction, and that he 
did coiaething wrong. 

I think tho record is devoid of any evidence on 
that point but bo that as it ir /, both Mr. Lipkin and Mr. 
Chazon wero ackcd by me laot Friday on cross examination, 

“Did you rely in any way in preparing tho financial statement 
and in handling the Continental transaction on Leo Meyer* 

"A No,°in each case. 

Therefore, I think that there is no way that 
Lavonthol can properly hold Allen & Company, Incorporated in 
tho caco by LlarzfeXd against Lavonthol. 
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MR* CRACOt Just briefly, your Honor, because Z 
truut w® can briof all thdBb things in more do tail. 

But Kramer, of course, and everything I said 
about Kramar before, he was acting in his capacity as a 
roprocontative of Allen & Company, Incorporated so everything 
I said about him rebounds to our benefit in this case but 
more to the point, wa don't re3t our casa on any assumption 
that Koyer misrepresented facts to Lavonthol. Wo root cur 
cm3 for indemnification or contribution against Allon 6 
Company on •— Incorporated, on the theory that if we 
hold to Hersfeld under the circumstances hero, cur financial 
statement had to bo a part of a woven network of circum¬ 
stances in v/hich Mr. Foinberg's testimony adds another piece 
of yam. 

It seems apparent that when the financial state¬ 
ments came to Allon fi Company, they were dissatisfied with 
what tho audited statements showed ard they sot about making 
cm explanation to the in vectors, so that they remained — 
co that tho units remained palatable to these investors. 

If notwithstanding the fact that the investors rolled upon 
tho ougarcoating that was put on the financial statements 
by Exhibit 6, the lotter that wont out in the Firestone 
letterhead and by the conversations that Mr. Foinborg and 
others went through to find out if they could still sell 
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theaa units, notwithstanding the nonconfirming financial 
otatemonta of Lavanthol, if notwithstanding the fact that 
thoy rolled on the sugarcoating and not on the bitter pill, 
vra ere found liable, it seems to me that we have recourse 
against Alien & Company, Incorporated, who put on that sugar- 
coating for its effects, whether by way of contribution or 
indemnification as wo shall brief. 

But it seems to me that there is ample proof that 
the purveying of theao units to paoplo like Mr. Earzfpld 
uaa done by Allen & Company and not only with aa — Mr. 

Pollack himself attempted to adduce testimony from I think 
it was Mr. Goodman about whether ha relied upon Allen 6 
Company's vzillingnoss to close the transaction in coming to 
hie investment decision. 

Uoll, the evidence here, I think, shows that 
Alien & Corr.pany V7a3 not only willing to close the transaction, 
thoy vjoro hot to trot and it is on that eagerness on their 
part to press these units upon tho investors rcgardlac 3 of 
what tho audited financial statement shows that wo rchfc our 

| 

caeo for indemnification and contribution. 
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M?.. POLLACK* Despite the ability of Mr. Craco 

to turn a phrase, the record is dovoidQ of any avidoaw to 

support hie contention. Exhibit 6 to which ha refers and uhic] 

ha pins hia case for holding Laventhol in • in t^elr definitive 

case was a document prepared and distributed by tha Firestone 

Group, Ltd. on the Firestone Group, Ltd. stationary. Alloa 

*• 

& Company, Incorporated did not havo anything to do with it 
nor is there any evidence in tha record to sustain that 
position. 

THE COURT* I will reserve decision. 

ILR. POLLACK* Your Honor, at this tiioa I had coma 
upon tho knov/ledge quite lata in tha day after a conversation 
that I bad with Mr. Perry that your Honor" night vish us to 
sum up. If eo, I would respectfully ask that in the 
interest of making a clear and concise summary, that your 
Honor givo U3 overnight to prepare. 

• • 

TOE COURT* Ko, you have an opportunity to brief it. 
I V7ant a summary now \?hila the facts are still frosh in my 
mind. Then I can hoar briefs months from now. I don't 
erpeet them over, summations, to be letter perfect. 

MR. POLLACK* May I have fivo minutes to collect 
my thoughts on the natter? 

ITIE CC JRT* I would think you probably would sum up 
not first but alter Mr, Ilaiiooff sums up. 
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MR* HAIMOFF* Thar© or© a few additional items of 
proof that 1 would lika to offer if I may, your Honor. 

THE COURT* All right, we will hear your proof. 

MR* BAIIIOFP* Z would like to offer in ovidcnco 
ona additional eucarpt from the deposition of Mr- Lipliin 
ufc page 65, "I received a call from Mr. Firestone \;hilo I 

was in Monterey. 

"Q Telophono call, 2 gather? 

B A Telephone call, while I was in Monterey a^feaading 
a convention. Mar. Pirestono stated that they wore in tha 
process of completing the sale of certain properties which 
thoy were acquiring, and he had -— I don't recall with whom 
ha discussed it — I assuma — I shouldn't assume — I 
j don't recall whom ho discussed it with at our firm, but ha 
was told that probably the profit of the sale would not bo 
reflected in full on tha income statement that wa vrould be 
1 I reporting upon, and ho felt somewhat exercised by that, and 
’ felt that wa should talk about it. 



"I referred him to Mr. Chazen but told hiia that 
I would lika to talk to Mr. Chazen fir3t and mako him acquaint 
with the situation, and I don’t recall at that time v:hother 
ho spOica to Mr. Chazon, but I believe he did, I buliova he 
did." 

Then there i3 seme colloquy. 
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"O You told Mr. Chasen with Mr. Firestone had told 


you over the phone about this transaction? 


"A Yes. 


*0 Do X understand then that at that tine you had 


not seen any of the agreements that we have been referring 


to, or is my understanding incorrect? 


"A To the boat of my recollection, X had not seen 


the document at that time. 


"Q la thora any way in which you can fix the data of 


that meeting since you say you were attending a convention? 


"MR. CRACO* Telephone call, not meeting. 


°Q The date of that telephone conversation, exactly. 


since you cay you vsra attending a convention? 


9 A I a \ pin it down to one of four days. 


"Q What \7ould those four days be? 


"A Somewhere between November 9th and ITovcrabor 12, 1969 


I won't stop now to argue the significance of it. 


your Honor. 


THE COURT * Thank you. 


MR. ELAIKOFF * In addition to this deposition 


oxcorpt, I would like to offor in evidence an additional 


group of work papers taken from the documents supplied by 


tho Laventhol firm in tho course of the discovery proceeding. 


the document which I havo in ray hands, your Honor, 


' i \ 
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have to do with tho procedures followed by the L&vemtfcol 
firm In connection with confirmations generally of accounts 
receivable, and notes payable for tho purpose of wall, 

I don't suppose I have to argue the purpose of it. Z will 
if Z need to. Z just want these documents in evidence; 

I have discussed them previously with Mr. Craco over t he 
telephone. Ho told mo ho wanted to think about his position. 

HR. CRACO* I told you no objection and Z toll 
tho Judge no objection. 

MR. EAIKOFF* Pine. 

THS COURT* Please mark them and receive them. 


know. 


THE COURT* How have v;a marked thorn just so we will 


MR. HAIKOPF* Plaintiff's Eiriiibit 37 marked in 


evidence.* 


(Plaintiff's E:diibit 37 marked in 


evidence.) 


THE COURT* Do you have any objection to that, Mr. 


Pollack? 


21 | MR. POLLACK* No, your Honor. 

22 i MR. HAIMOPP* I would like to offer in evidence 

23 | an additional vrork paper entitled ,, Tha Firestone Group, Ltd 

24 j No to a Dated December 3.’.* 1969, "and item 4 on this paper is 

25 :i "Obtain signed copies of 'agroemonts to purchase'" 
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MR. CHACO* No objection. 

THE COURT* Received. 

(Plaintiff's Exhibit 38 received in 
evidence.) 

MR. HAIMOFF* Z would like to offer In evidence 
an additional work paper entitled "Tho Firestone Group, Ltd., 
Kotos,* and specifically item 16, "Should we mention lrxgo 
Gala to ono customer - also not a syndication?" 

MR. CHACO* May I ooe that? I don't think you 
mentioned that one to me. 

MR. IIAIKOFF* No, I didn't specifically. 

MR. CRACO* I have no objection to the admission 
of the document. i 

, I 

THE COURT* Exhibit 39. 

(Plaintiff's Exhibit 39 marked in 
evidence.) 

MR. HAIKOPF* I have nothing further with respect 
to additional items of proof, your Honor. I would li&o, at 
this time, to move to confirm my complaint to tho proof, 
specifically with respout to the evidence establishing specif, 
nondisclosures in addition to the specific misstatements 
and misrepresentations which wore alleged in the complaint, 
j Tho specific nondisclosures to which I refer is 

tho evidence establishing that no reference was made in the 
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audited financials of the net worth of Continental Recreation, 
and thore was no reference in the work papers or in Note 4 
or In the statement to the inclusion In realised income of / 
the $185,000 in liquidated damages* ' 

MR. CRACO* Your Ho n or, Z don't want to press 
the argument at this point. 

THE COURT* Motion granted. 

MR. CRACO* I don't think At is pertinent. 

THE COURT* Motion granted. 

I1R. HAIMOPF* I have nothing further, your Honor. 

THE COURT* All right. 

MR. HAIMOPF* Shall I proceed, your Honor? 

THE COURT* You proceed. 


I v;ould just like, in broad outline, your 


summation. 


MR. HAIMOPF* Yes, obviously, I have spent several 
hours this afternoon trying to f 1/ ure out how to compress 
my argument in as short a space and I hope to do it in five 


or six minutes. 


THE COURT* 


I don't want to rush you or press 


you. I would like a reasonable time for it. 


MR. HAIMOFF* Wall, I think perhaps the beBt 
way to begin is to call tho Court's attention to the specific 
rais representations and misstatements upon which we rely. 
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In the first place, wo contend that Exhibit 7, the 


certificate to Exhibit 7, or the report which is sometimes 
referred to as accountant's report, states, *Our examination 
vas made in accordance with generally accepted auditing 
standards. Wa believe that the evidence establishes that no 
such examination was made in respect of the Monterey 
transaction. 

"The report states further that in the opinion 
of the auditors, subject to the collectability of the balance 
receivable on the contract of sale," I stop at that point. 

The collectability of the balance receivable. Thero 
was no balance receivable under the contract. The contract 
specifically conferred upon Continental Recreation an option 
to convert what was called a contract of sale into a conven¬ 
tional contract of sale. This is specifically provided for 
in the agreement, which at that point, would have had the 
offeet of creating the obligation. 

There was no obligation on the part of Continental 
Recreation to do anything until that point. 

i 

Similarly, if your Honor please, there was no 
obligation on the part of Firestone to put up any more money. 
They put up $5,000. That's all thoy were legally required 
to do. The rest, the additions 1 payment of $3,900,000 was 
duo only in the event that they exercised their option 
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cpccifled, provided for the in the agreemant, to convert 
what was referred to as a conventional contract into an actual 
contract. 

This is pointed out very clearly, if your Honor 
please, in the memorandum which was prepared by Hiss 
Amberson on November 21, 1969, and is subsequently confirmed 
in a legal document. 

This is a Plaintiff's Exhibit 17, and "We have the 
option to convert the contract of sale to a conventional sale 
using a grant deed and trust deeds on or after January 30, 
1970. 

In the event we exercise our option to convert, the 
contractual obligation of approximately two million dollars 
will be converted to a second trust deed." 

MR. CRACOt Your Conor, I detest interrupting 
opposing counsel in summary except whore it is absolutely 
necessary, but I must remind you that you received the 
Amberson memorandum explicitly over my objection as to hearsay 
limiting its effect to the fact that it was in the work 
papers and not for the proof of its contents „ Zt is now being] 
offered here for the pv^of of its contents, which is exactly 
what you excluded. 

THE COURT* Well, don't worry. I remember how 
I received it. Please don't interrupt. 


9 
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1 HR. CRACO* All right. 

THE COURT* I am sure th-a record reflects exactly 
hov Z received it. My own recollection it was for the 
vory li m ited memorandum. Ambarson was fr-h e secretary* 

MR. HAXMOFF» To Mr* Scott? 

THE COURT* To Mr. Scott*. 

„ • * . *%...• 

MR. HAIMOFF* if your Honor please , Z am perfectly 
content to accept the limited purpose for which Mr. Craoo 

10 | sa ^ a thr document was offered, and introduced. The point 

11 that I am making is, whother it is true or not, this was 

12 the information that was available to Laventhol, and this 
.3 was tie information which they had in their files,, and 

14 this is the provision in the basic agreement which was 

15 subsequently entered into which specifically provides in 

16 | Exhibit B annexed to the agreement which is Pl a i n tiff 1 # 

— 11 Exhibit 12, "Buyer reserves the right at any after 

January 30, 1970 or upon payment of the $3,970,000 cash down 
payment as required herein to convert this contract of - - 
sale to a conventional sale at which time title shall pass to 
buyer.• 

^ .. Where is there any obligation on the part of the 

. • 

23 buyer to exercise the right which this contract specifically 

24 gives him? There is nothing specific in the agreement which 

25 imposes the obligation upon him, and the fact of the matter 
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ia that whan Continental Recreation didn't come up with the 
naney la January, neither did Firestone. 

So that our basic position on these 
they represent a farce, a series of papers y *ed 
to areate the appearance of a transaction or of a contract 
which has the effect of increasing the sales from six 
dollars to 22 million dollars, and shieh had the effect of 
converting a profit and loss statement from a deficit into 
a profit. 

Our position is, your Honor, that what really 
happened here is this* 

Bearing in mind this excerpt from the Lipkin taaMmnr 

| 

that I just read, that initially the Laventhol firm had 
decided not to record the transaction at all. When Firestone 
told Lipkin or told Chazen about this, these hospitals, be 
was in the process of acquiring; now this is November 12th, 
according to Lipkin. He was in the process of aoquiring, •j 
and in the process of selling. 

. . 1 

What lie was really told was that they not 

record that kind of emphemeral or nebulous transaction in »>mt 
balance sheet or profit and loss statement which seems self- 
evident. 

So what must have happened, and I thirty no other 
inference is justified by the documents, is that a memorandum 
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Is prepared, and for some str&ngo reason Scott doesn't 


3 I prepare the memorandum. Firestone doesn't prepare the nemo— 

4 | random, ills a Arabarson is asked to prepare the memoranda*. 


9 

10 


and it is dated as late as November 21st. 

Apparently based on that memorandum, it was hoped 
persuade the Lavonthol firm to accept this 
as if it were real and genuine. At this ♦•-•»*»» they had no 
i documents. All they had was tfafq , 

And the dramatically significant aspect of this 
i: | document, if your Honor please, in that the transaction, the 
2 | terms of the transaction are stated to be 10 million dollars 
!3 ! as the purchase price, and $11,400,000 as a selling price. 

1 ’ | Thi3 is on November 21st, and your Honor will bear in 
15 jj the fact that the profit and loss statement or projected 
| figures included in the stock and note purchase agreement, 

17 |j in that document there had been a reference to 17 million 
13 fj dollars in solos; and Mr. Wadley testified that the sales 


19 

23 
21 
22 
?3 

24 

25 


figures ho gavo to Firestone amounted to six million. 

Kell,the arithmetic is very clear if your Ho n o r 
please, and very eloquent. 

Six million plus 11 million is 17 million and 
that is what thGy hoped to get away with at that tima. 

what happened after that is apparently they 
it decided this would not do, so they decided they needed written 
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agreements, end there is that work paper which says, "Get 
signed copies off agreement*. • 

So then, and this is another, I believe, your Honor, 
dramatic evidence off the fraud that was being perpetrated 
and which I believe was palatable, Firestone supervises 
the preparation off these agreements. There are two agreements 
one for 13 million and one for 15 million. There are so 
many suspicious aspects of it. 

I interrupt myself to call attention to Firestone's 
testimony about the fact that Ruderian was a tough bargainer, 
he raver gave an inch. 

Kali, according to the testimony, and there is no 
other person who appears on the scene to have be even a pros¬ 
pective purchaser, according to the memorandum, on November 
21st, the purchase price was $11,400,000. 

On November 26th, five days later, this tough 
bargainer, this man who wouldn't give an inch, had given up 

an additionsJL four million dollars. Kell, it just doesn't 

./ 

make scnco. Uhat must have happened i3, and no other inferenc 
is available from the circumstances, what must have happened 
is two things. 

They needed contracts and they decided they needed 
a bigger profit, so therefore the thing was arranged in the 
form which those agreements took. 
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Now, what happens after that? At this point, 
apparently the Lavcnthol firm is sold. At this point, if yonr 
Honor please, tho journal entries reflect the picking up of 
this entire two million dollars of profit and the trial 
balance is adjusted and the entries are made solely by the 
Lavonthol firm and the documents indicate — I won't bother 
to review them in detail now — the documents indicate that 
as of tho date theso adjusting entries were made originally, 
the entire profit v;a3 to be picked up, 

Well, now, perhaps that decision was made by 
Lipkin. Perhaps he had not previously reviewed it with 
Chazcn, although tho evidence ir?t ^ouawhat in confusion on 
thio point. 

In any event, what undoubtedly happened after that 
is somebody reviewed the papers, whether it was Chazen or 
somebody else end they decided that t*ay couldn't get away 
with that kind of a situation in which on the basis of two 
contracts in which a $35,000 deposit was paid by Firestone 
end a $25,000 deposit wa3 paid by Continental to create by 
their own bootstraps, so to speak, a profit of two million 
dollars. 

But they had another problem. If they left the 
transaction out entirely. Firestone would show a loss and 
thio obviously was soma thing that could not be tolerated 
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ozid in this connection, I call your Honor's attention to 
the testimony given by Mr. Lipkin in which he said he bad 
a moating with Ur. Piro3tone and Mr. Sharp and in whiob 
thoy said, they threatened to take the account away in 
v;hich they threatened to cue him unless he did something. 

So, 1 would like to call your Honor's attention 
to another work paper which refers to the estimate, 

Firestone Group, Ltd., notes, estimated loss, four ™on M»ci ende 
April 30, 1969, estimated loos, seven months ended 11-30-69, 
loss boforo sala to Continental Recreation. Profit on Bale 
to Continental Recreation, profit before income taxes, 
two million thirty and a million two hundred fifty one. 

So that, therefore, in order to satisfy Firestone, 
to avoid undor th±3 threat of litigation, under this threat 
of losing the account, they decided to pick up enough of the 
profit in order to create a situation in which the profit 


and Iocs statement would chow at least a profit and rather 


than a deficit. 

So then they arrive at this device of picking up 
tow items. $25,000 which hadn't been paid yet 
$185,000 as the provision for .liquidated damages which, 
would becorr.3 payable only in the event that the transaction 
was not closed and tho explanation which they have developed 
for thus including in thoir earnings a payment of $185,000 
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payable only in the event the transaction did not close and 
at the oarce time including in sales 17 million dollars which 
would bo includable only if the transaction did dose, they 
decided to adopt this theory — that if the transaction did 
not doce r then the payment would be recovered anyhow. 

K ll f frankly, your Honor, I don't see it but 
lot's say there is soma nebulous theory or ethereal theory on 
\diich you can justify that kind of reasoning. 

It seems to me that if that is what you are going 
to do at least an investor ought to know it. You ought 
to toll him in plain language, we have included the sale of 
17 million dollars which is on the assumption or predicated 
upon the proposition that the transaction will close but if 
it doesn't close, there will be $105,000, so therefore we 

picked that up in realised income. That the investor is not 
t-ld about. 

So# it your Honor pleases, I think that summarizes 
briefly the principal items of proof in the case which, 
while there are various other items which I could mention, 
this business of legal assistance. Mr. Firestone indicated 
under examination by Mr. Craco that in connection with the 
preparation of the documonts he had obtained legal assistance 
from one or two firms, he didn't quite know which. He 
aovor spscifiad what legal assistance ha obtained. He talked, 
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I don't think I need to set forth in any detail 
the evidence with respect to the conversation between 
IdLpkln and Chaaen on the one hand and this man Borah on 
the other. 

Your Honor, it's a joke. TO think o£ getting a 
lawyer's opinion as to the validity or enforcibillty of 
contracts involving on the one hand a 13 million dollar pur¬ 
chase price and a 15 million dollar sale price and then to 
say, well, on the telephone, we gave him all the information 
that v.e thought v/as relevant and v?a didn't hold back any¬ 
thing, v;g11 , it would have been a vary simple matter to say, 
Kr. Eorah, v;ill you please coma to our office or go to 
his office and show him the contract and, of course, they 
didn't do that. 

And so, if your Honor please, this transaction in¬ 
volves the structuring of a purchase and sale solely for 
statement purposes. I don't know whether your Honor has 
had occasion to ba familiar with other oases in this field, 
which the SEC has been investigating for a period of years, 
especially in 19G9 and 1970, when many corporations were 
really doing the sama thing and accountants were going along 
with it. 

Hopefully, this will be the end of this type of 
situation in which accountants lend their assistance and lend 
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2 ho mentioned the Milbank Tweed firm in New York, and another I 

3 firm in Los Angeles. 1 

^ j Kow # in the records of Pirestone, there is proof j 

^ of the number of lawyers who were at that time actively | 

6 engaged in rendering day to day legal cervices for Firestone. J 

In November, the records show, which l*ve offered | 

0 today, that ono firm in Los Angeles had rendered, performed [ 

9 160 hours of work in November. It is not conceivable that ‘ 

10 the Laventhol firm would not have known about thece accountants, 
H theca lawyers. They are reflected in the documents, they j 

12 were paid very substantial fees, they must have been in there 

13 all the time. j 

14 why didn't they get some legal assistance from this I 

15 firm that was working on a daily basis vTith Firestone? 

16 Instead of that. Firestone says he wont to lawyers in New ; 

17 I York and he went to another firm of lawyers or another firm 

10 I of lawyers in Los Angeles. ; 

^ | But even beyond that, who does the Laventhol firm j 

2 q | coll when they want to got an opinion? There are three or j 

2 j | four fir ms of attorneys working on almost a daily basis or j 

22 1 very regularly for Firestone. There are other firms which j 

23 | Mr. Firestone mentioned — Milbank, Tweak or this other j 

24 1 Pact firm — they find another lawyer and they call him on 

25 J the telephone and thoy got that opinion. | 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONES CCfcnA*©T 7-4580 





Ibrf 6 


759 


1012a 

their aid to corporations which are anxious to sell stock 
and which have to pretty up their statements in order to 
consummate their sales. 

I suppose X should say a word with respect to 
reliance by Mr. Herzfold. That is an additional point which 
has nothing to do with the liability. There are two aspects 
of that. 

The question is, aa a matter of law, v?hat do we 
have to show. Our position on that, your Honor, is that 
va don't noed to show specific reliance on the statement 
and I think Mr. Craco's trial memorandum confirms this. What 
ve have to chow is proximate cause or to use the word that 
is sometimes used in the case, a nexus, between the alleged 
misrepresentation and the purchase. That there is absolutely 
no dispute about. 

Your Honor has heard the testimony about the con¬ 
versations between Firestone and the Laventhol firm *ud 
Allen 6 Company who obviously were dependent upon the audited 
financials to consummate the transaction. It's obviocO that 
if there had not been these financial statements, the 
transaction would not havo closed. 

Eut beyond that, if your Honor please, it seems 
that even if that were not so, we have the misstatements 
in the income statement — 15 million dollars of misstatement 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOLEY SQUARE. N.Y.. N.Y. 1C007 TELEPHONE, OORTLANDT 7-4580 



760 


in the Bales item and there is no Rote 4 annexed to or 
contiguous to that 22 million dollar item. The cost of 
sales, a very big and a very active company, 19 i»m% 
dollars. Wall that 19 million dollars, 13 million dollars 
was, if i may use tho expression, this phoney purchase by 
Firestone, so you have got here two falsa statements trith no 
note attached to them and then you tiave the preferred gross 
profit. Note 4, and that Note 4 is, the only way I can 
describe it, your Honor, is a deliberately false statement. 

I would like to, if I may, just take a moment 
to read the first two or three sentences. 

The Firestone Group, Ltd, acquired by contract of 

sale a group of convalescent hospitals containing approximate! 
1,900 beds. 

Now, the fact is that the .Firestone Group had 
acquired nothing at that time* they had committed themselves 
or had paid $5,000. They had no title. All they had was an 
option as I have indicated to convert the transaction into 

a genuine one by putting up four million dollars which they 
never did. 

But a very, very interesting aspect of this sentence 
is that there is no reference to the date when Firestone ac¬ 
quired the hospitals. There is nothing to indicate here 
that Firestone didn't own those hospitals for weeks or months 
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or perhaps a year* Then it says the properties were leased 
buck to the former owners* 

Well, wa still haven't seen the lease* That is 
clearly coma tiling and it is not in the work papers, so 
apparently this wa3 something which they took on faith from 
the ArJboreon memorandum* 

Then they say end this ties in with the osdCsion 
of the data in the first sentence — in November, 1969, • 
tha company sold the properties by means of a contract of 
sale. 

Now, nobody can toll me, if your Honor please, 
porhap3 I shouldn't ba 30 firm about it, that it would not 
bo relevant to an investor to know that this so-called pur chan < 
occurred on November 22nd and the sale occurred on November 
2G'«h* I.hat bottor proof can you have of a transaction 
created just for statement purposes other than the fact that 
both transactions tako placo in tha week before the end of 
tha period fort which the statemont is being prepared. 

Tho statemont was being prepared for November 30th* 
This is a purchase on November 22nd, the sale on November 
26th, neither of those dates is specifically mentio ned* 

They decided to say in November, 1969, the company sold the 
properties. They don't say on November 26h and they leave 
out any reforonco to the date when the Firestone Group 
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acquired the property, 

I probably could go on for a long time yet, if 
your Honor please, but it seems the evidence is overw helmin g 
that the Lavcnthol firm know or should have known that this 
transaction was a phoney and was constructed just for the 
purpose of the statement and that Hr, Herzfeld was vitally 
misled when ha read this statement, was shown a deferred 
profit of two million dollars and f^les of 22 million dollars, 
all of which or 80 per cent of which was predicated upon 
this fictitious transaction, 

HR. POLLACK* If your Honor please, I am sure that 
sitting in tho position that your Honor does each day that 
you arc trail familiar with the law applicable to the case 
at bar, I will not take the time of the Court on that aspect 
of tho case. I will reserve that for the briefs. 

I would like to try to bring together the facts 
of the case as we see it because I think it is difficult 
as a person hearing it for the first time as your Honor 
did to ace what the consecutive patter is when so many witness 
have testified. 

This case deals with a period of not much more 
than 30 days in late November and December, 1969, Laventhol 
was engaged to do an audit. They knew that the audit was beinjr 
done for tho purpose of a private placement by the Firestone 
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Group and so admitted in their testimony. The audited 
financial statement shows sales of 22 million dollars, show 
net income of $S6 ,000 and shows a positive current net at tu 

In fact, the solos were not 22 milli on dollars. 

In fact the inoccse was not $66,000 and in fact there were 
not positive current assets. 

The statement waa predicated on this so-called 
Continental Recreation transaction and the Continental 
Recreation trancaction as your Honor hoard repeatedly 
constituted 15 million of tho 22 million dollars booked as 
sales on tills financial statement. 

The evidence is perfectly clear and beyond any 
dispute that thoro wero no minutes of this transaction, there 
was no resolution authorising this transaction, there was 
no title report, there was no Dun & Bradstreot, there was 
no legal opinion, thoro wore no entries on the books, there 
was no tide insurance, there was no closing statement, 
thoro v/as no guarantee of the transaction, there was no 
written <-onfinaatioa of the enormous receivable of 15 v» 
dollars. 

Laventhol know *■' ♦•he alleged purchaser nni ^ p r 
tho contract had an inadequate net worth to do a 15 
dollar transaction. Knew that it had a net worth of only 
$100,000. They Jtnew that noither Ruderion nor Spiegel 
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had guaranteed the contract personally. 

In short, there was no evidence on vhich they 
could properly have pot their name to a statement which 
tools that 15 million dollar transaction into sales. And vhiafe 

. c 

implication is for both the income statement and the 
current net assets statement. 

Richard Firestone himself, whatever other problems 
he may present to the Court in his testimony, testified 
squaroly teat Firestone never acquired the property at page 
564 of the transcript, Ee also testified that Firestone 
never sold the property. 

In other words, this was at most a paper transaction 
It never occurred. Firestone didn’t have title to the 
property at the tins that Laventhol put it in ^ st a t emen t. 
Firestone never had title. Firestone never sold the property 
to Continental, 

The transaction was puroly a convenience for 
Richard Firestono to vhich Laventhol and Mr. Lipkin In 
particular bent his will as a servile accountant. Be 
abandoned his professional responsibility to ask hard quest! 
to got evidence to make demands and ultimately to refuse to 
certify the statement. 

There are several conversations that were testified 
to in this trial that > quite critical. 


SCUTHEf.N DISTRICT COURT REPORTERS 
LIMITED STATES COURT HOUSE 

FOLEY SQUARE, N.Y., N.Y. 10037 TELiiPHO.iEi GOrtlanot 7-4580 






jbrf 12 


765 


1018a 

First, thora io the conversation v;ith Borah, 
tho attorney in California, which took place according to 
Mr, Lipkin at the trial oomstima daring the week, the first 
week of Decolor, during tho audit. Mr. Lipkin testified 
at groat length to the details of that conversation, that 

ho, Chazcn and Zenan of Laventhol had with Hr. Borah on the 
telephone. 

In his EBT, Mr. Lipkin v;aa asked about the question 
02 211 attornc Y and whether they had contacted one. He couldn'i 
remcsibor a name. He thought that Schwalb and maybe he and 
Schv/alb had contacted ono. He didn't remarabar any of these 
many dotail3 that ho presumed ha could remember at trial 
aftor tho opcorunity to oroato a different story had arisen. 

Further, Borah allogcdly gave an opinion on a 
contract that ho uovor saw. Borah, as your Honor correctly 
obcorved, v;as only a taxirido away, wiiat attorney worth 
|j Wa salt givoa an opinion on a contract that he has never seen; 
wnat accountant worth his salt takes such an opinion if indeed 
Guch an opinion wa 3 given? 

^ inconceivable t h at such an opinion was given 
in my judgment beaause there is no reference to it in the 
work papers and bo causa it is the standard practice of 
accountants to note important things in the work papers, 
continuation e.3 to tha legal aspect of this transaction 

SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOLEY SQUARE, M.Y., N.Y. 10007 TEI.EPHONEi CORTLANDT 7*4580 


















1 

2 

i m ' or£ s-i 

1020a 767 

The next conversation that is of considerable 

3 

interest is the convoTSation with Ruderian. The Ruderian 

4 

conversation is another extraordinary conversation. 

5 

Apparently there was only one such conversation to confirm 

6 

this receivable, which constituted 70 per cent of the 

7 

sales of this company. There is no request on tho pert 

0 

of Lavonthol to Rudericn, "Send me a note by hand. Ke 

9 

will send a cossenger over, confirming this transaction." 

10 

There is no Tfritten record of a conversation with 

11 

Ruderian. 

12 

Schualb kept tho work papers. He could just 

13 

as easily havo put something in the work papers if there 

14 

were a conversation on this. It's standard practice for 

IS 

an accounting firm to note down the important contacts 

16 

that they make. They acknowledged that on the witness 

17 

stand. 

10 

Thore is no evidence that this conversation with 

19 

Ruderian ever took place. Indeed, one asks again, where 

20 

was Rudorion? Why didn’t ho coma to court? Why didn't 

21 

they fly him in? Is it because he wouldn't have substan¬ 

22 

tiated their testimony on this conversation? I don't know. 

23 

In any event, they didn't even take his deposition. 

24 

Tho unexplained failure to produce these witnesses I think 

25 

i 

is susceptible of a very good inference against them as to 
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what these people would havo testified. 

On the Ruderian conversation it is the two wit¬ 
nesses from Lnventhol, Boyer and Lipkin, giv. you, Honor 
« very good guldepost for determining credibility issue, 
in this case, they testified at some length about con- 

vocations with Meyer; Moyer said he had no such con¬ 
versations. 

Feinborg, a disinterested attorney, got on the 
stand, he substantiated Mayor's position. 

But how does one pick between these conflicting 
claims of conversations? I think a very good guide is to 
compare internally Lipkm and Boyer. It's such a remarkable 
contradiction and such an important aspect of this case, 
this alleged Ruderian conversation, I am going to take the 
time of the Court to read just the two answers that those 

two men gave to those questions. I asked Mr. Boyer in front 
of yourself: 

"Q Did Mr. Rudorinn in the conversation you had with 
him. tell you that there was a group of Hawaiian investors 
who wore going in on this transaction with hiaf 
"A No. 

”Q Ho said nothing whatsoever about that in that 
conversation? 

"A No. 
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"Q Did you over hear of Hawaiian investors being 
involved with Ruderian in this transaction? 

•'A No.*' 


That is partner Boyer. 

Let’s heaT what partner Lipkin has to say: 
"Q You were in the room? 


"A I was in tho room. It was on a speaker phone. 
Mr. Ruderian told Mr. Boyor all this. Ho told him he 
intended to go through with this, that he thought it was 
a good doal, and that ho had a group of people in Hawaii 
from whom ho had raised considerable other sums of money 
whoa he Intended or already had contacted in connection 

with this matter and was very anxious to go ahead with 
this matter. 


"And he indlcatod that this was a desirable 
doal from the standpoint of tho people to whoa he normally 
wont for investors,” 

And so on. 

And he ocbolli3hes his conversation with the 
conversation with Rudorian and the participation of the 
Hawaiian investors. 

So on the one hand you have Boyer saying there 
was no such discussion, it was Ruderian never nentioned 
Hawaii -nd investors as being the ultinate purchasers under 
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this donl, and Lipkin saying, .. oh> yes> h<( a8ntlon#< j 

and he Mas eloquent about It. 

I hnvo talked about the Borah conversation, and 
about the nudorian conversation. I'd like to talk for 
a minute about Schwalb. Shore was Mr. Schvalbt Mr. Craco 
Said, "Boll, he is outside the subpoena jurisdiction of 
this court." that may be so. but your Honor gave hi. an 

opportunity to stop tho trial and conduct a . deposition of 
Mr. Schwalb. 

Mr. Craco, for his own reasons, kindly declined 
that offer. 

The failure to produce Mr. Schwalb is a very 
sorious matter. Mr. Schwalb wrote a work paper which I read 
into the record and which I will advert to again to the 
Court, in which ho said Laventhol will not book this as 
a Oslo because the deposit is too small. 

That is a very serious matter, and I think it 
roises a very important inference as to why Mr. Schwalb 
was not brought in hore to testify. They attempted to 
2 ot into evidence certain things that they say Schwalb 
did by having Lipkin testify that Schwalb told him he had 
done those things. That doesn't prove it. 

I still think that for those purposes, that is 
hearsay and doos not prove the fact that Schwalb did any 
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of those things. They could have proved it more directly 
through Schwalb. No reason why they couldn't. This trial 

co?’Id have boon adjourned to go out and take a deposition 
of Schwalb. 

I think that the absence of the production of 
Schwalb is a natter that Lavonthol cannot get beyond in 
attempting to explain what they did here, because I think 
that the structure was such that the business arrangements 
Wora made for this audit end for this way this whole thing 
was going to bo done botueen Mr. Lipkin and Mr. -Richard 

Firestone. I don't think Schwalb really knew what was 
going on. 

Insofar as thoro is any evidence of what Schwalb 
did, it is tho work papers and the audit review questionnaire 
which he fillod out. Schwalb checked in that box, and 1 
road it to your Honor oarly in tho trial, he checked in 
tho box that he had roviewed the corporate minutes relating 
to all material contracts. 

Hell, if this IS million dollar;;contract wasn't 
material, what was? Where were tho minutes for itt Why 
didn't Schwalb raise tho question with Lipkin? Why didn't 
Lipkin raise tho quostion with Firostono? Why didn't 
they scy, "Wo can't go ahead with this statement until there 
is at least somo appearance, some corporate action to justify 
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our going ahead with this*" 

The hot© piece of paper that Pirestone showed 
thora, those two contracts, weren't worth the paper that 
they wore typod on. They weren't notarised. The corporate 
seals woron’t on them. The first one was executed and 
horo a dato of November 22nd, a Saturday, just before the 
doco of the audit. That is the Monterey one. 

The second ono was November 26th, the day before 
Thanksgiving, and tho day before the audit. 

Fironfcono ovidontly got a pair of his friends 
to sign plccoo of pnpor which he thon presented to Laventhol 
and between them they docidod that these were contracts 

which constituted calos; purchase by Firestone and sale by 
Pirostono. 

Dick Firestone testified that Firestone Group, 

Ltd. novor acquired the properties, and never sold the 
properties. 

On tho question of Mr. Meyer and his rcle in this 
coco, vo got him here to tostify under subpoena. I think 
he testified honestly and oponly. We brought him back withou 
fear. Ho nado a mistake. Ho acknowledged that he made c 
oistako on whether Lipkin %/as physically present on the 
15th and Fninborg corrected hin and said, no, Lipkin was 
on the tolophone• Ho wasn't physically present. Meyer 

SOUttiSIM CCSTRSCT GOliTtT nEPOKTERS 
u; mrt-o maws cm:nr mouse 

lr‘ti?J:Y SCUlANi:, W.V., M.Y. Tat wuntr’i cn&rt mr 










nbrf 7 


773 


1026a 

acknowledged that mistake. He was not cross examined about 
that change of his recollection of that date. 

1 point out to you that Mr. Lipkin denied that 
thore was any 3uch conversation on December 15th. Mr. 
Foinborg, an attorney of repute in this district and at the 
Bar here, testified that there was a lengthy conversation 
to California in which they went over this financial 
atfttGmnt. Mr. Lipkin doesn't remomber any such conversation 

I ask you as between Mr. Lipkin and Mr. Feinberg, 
who is tho kioro crediblo? 

Thore i3 another aspect of this case, which is 
something that wo will brief at length, and that perhaps 
did not omorge in its full import in tho course of the 

trial, end that is the queotion of the two statements issued 
by Lavonthol. 

Mr. Lipkin testified that he did sign two statement 
A-4 and A-5. They pullod back A-4. They pulled back A-4 
and issued A-5, %/hich had $700,000 by Mr. Lipkin's own testi¬ 
mony which I read into tho record, moro in current assets. 

It turnod a current deficit into a current surplus, in 
tho assot column. That was why they issued a second 
statoraont. 

Tlio qualification that thoy put on the second 
statement was not adequate, "Subject to the collectability 
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receivable." 


That roorely naans that tharo Is a deal and 
that It Is just a question of colleetlng tho none/, it 

dcosn't cast f.aubt on tho deal-, as they themselves ad- 
ciittod in their testimony. 

Lavonthol either should have cast doubt on this 

<2aal bocouso it had utterly inadequate evidential matter 

on which to base it upon, or should have given no opinion 

at allt But instead. Hr. Lipkin bent his will to Mr. 

rirostoue'o winh.s and ho did what Mr. Firestone wonted hi. 
to do. 


I think that tho keynote on that point is sounded 
by Exhibit A-3 to which I adverted in my opening statement 
11 days ago. That memorandum is dated Deceobor 2. 1969. 

Ifs from Richard Firootcno to Arnold Lipkin. The last 
paragraph In referring to Mr. Ruderian says, “Arnold, 
this man and his cor.panioa are vory valued contacts 
so if you speak to him please handle him with kid gloves. 

* /0 don ’ t t,ant to loiJO bin for future transactions." 

Ueli, what responsible auditor takes advice of 
that nature from a company as to which they are charged 
with acting with independence? What is this business of 

an auditor hnndling the confirmation of an account receivable 
of this size with kid gloves? 


1C1 ;iY 
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I think that that is the problem that arose 

how. Lavonthol for 3 ot what it. role Has and Joined Mr. 
Firestone in his teal to put out l statement which would 
be sufficient to induce Allen « Company, Incorporated, 
which has a fino reputation in the investment banking 
field, to prop, this transaction. 

Turning for a ninuto to tho point which I am 

suro fir. Cr.aco will stress rather than stressing the 

evidence about what Lavonthol did and didn't do and what 

lavonthol could and could have done and what Laventhol 

stud in its financial students and what Laventhol didn't 

say in its financial statements, lot mo turn for one 

meoene to the procedural ospocts of tho case on the Allen 
sido, 

Tho question of theso oral assigimants. ,:Mr. 
Buxf is an attomoy of roputo in tho Holtzman, Wise * 
Shophard firm. Ho testified that the assignments ef these 
interests in 1971 wore procured undor his supervision, that 
in soca cases ho negotiated thorn himself, that in every 
instanca, it was an understanding of the deal that the 

assignment include all of the rights of the purchaser to 
sua. 

Alien was really quite with its back to tho well 
lb '71 on those socuritiea. They had some disappointed 
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customers, end I thin* that f.u that as a business aatt.r 

they had to teke them out, but in so doing they never 
abendonod their rights to pursue the uitimat. man on the 
botfcou hovo which was Laventhol. 

In on© case In a letter prepared not by the 
Holtsmen firm but by tho other attorney.-, that i. to Bay. 
Cho attornoy for tho purchaser, and that is Mr. Blliott 
Hyman's assignment, there is an express assignment of the 
ric'it to sue. In the other cases, in the assignments for 
tho purchases conducted by Duff they didn't use that 
language. He don't think thot the language is a talisman. 

The law in Now York, and we win brief your*Horrtrr 
directly on this point, is that an oral a»,ig„ Q8 nt of a 

claim is valid. Such oral assignment, were intended. Such 

oral assignments were made. They were implicit end they 
wot© explicit. 

We brought as cumulative proof of that paint one 
such purchaser from the origins! deal who assigned his 
units and his claim to Mien. That la Mr. Maurice 
Goodnan. 

He has no intoro.t in this matter. He hat no 
reason to say tho other then es it was, and he testified, 

end it wo, implicit and explicit that the assignment 
include tho right© to *ua. 
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Obviously, if Alien was going to take these 
poopl® out, it wanted th# right to got it. money back from 
the persons whon it considered to be the wrongdoers in 
this transaction. 


i 


On tho question of reliance, again, we will 
brief the legal aspocts of that, I do not think under the 
Uto caco, which is the low of this land -n-ea 


rolicnco nood fco shown in an emirsion case bu , at I said 


to your Honor,if; the nood be shorn, it was shown very 
clearly out of th© mouths of Lavcnthol themselves who 
acknowledged that they know that the statement was being 
proparod for Alien G Company, Incorporated In the private 
placement, it was ostebllshod by Moyer who said he would^t 
have cloood unloss ho got an audited statement. It was 
ootublishod by Maurico Goodman and confinsed by Maurice 
Goodoan who said that he road it and he wouldn't have 

bought had the otatement not been received with his package 
of catorlals. 


I think that tho question of reliance finally la 
something that is readily inferrable fron tho circumstances. 
Mr, Foinborg testified. Mr. Meyor testified that the key 
thing that everybody was waiting for was the financial 
ntatccout. It was tho thing that had been held up to 
rococbor 15th. Obviously it was a prerequiste to closing. 


sommeem uisyrjct court f.£pcs*teb$ 

IB'iTGD STAVES COLIW MOUSE 

l r 0i.EY r.i’U'u'.c, 6i,Y., L’.Y. 1Q.VJ/ Tt LGPHC#2t fT'jnimr y.Acnrx 




nbrf 12 


771 


103 ? a 

On that basis there is no doubt that this 
‘-financial statement was southing that «u relied on either 
the ultlnato purchasers In uhose shoes Allen « Company, 
Incorporated os assignoo stands, or 11 your Honor cheeses 
to say that It has to ha doisonstrated to be reliance by 

Allon 9 Cmopcny, Incorporated, the reliance la testified 
to by Mr, Moyer. 

On tho question as to Mr. Moyer, and as Mr. 

Craco would like to say, his involvement with the company, 
tho testimony of everybody is perfectly clear that ho was an 
outside director, he was relying on tho auditors to do tho 
statonoat, he noithor told thorn how to do it nor did ho 
Lava in hie possession tho documentation or knowledge 
to toll thon hew to do it. He didn't have this Continental 
contract. He didn't have accounting skills; and in any 
ovont, both Mr. Lipkin and Mr. Cha 2 on testified that they 
diem't roly on Moyer in determining how to handle this 
transection. This uao a decision of thoirs. It was not 
a docioion nado by Moyor and Moyer did not exert any 
inflcoaco on thoa in that connection. 

There ara two main bases of liability aa we aee 
it in thio action. Ono is that tho action la of Laventhol 
waro woofully short of generally accepted accounting 
prluclplos which roqulro under the due care atandarda 


scum-tjj k .TRicr gouot reporters 

W?:iTC0 GiYii fiS emir KOUSf: 

i M.Y., M.Y. IC&27 TBlJiftKSKgi OQWIANOT 7*4500 













is 



1032a 


77® 


eppropriato evidential natter of material transaction. ^ 

U3ti£yin3 th8 - w*ich require approprlst. 

confirmation of receivable.. They could have gotten a 

dittos iron Rudorian. They could have gotten a writing 
f?on Corah. Thoy didn't. 

And ’ secondly, th. broader and nor. pervasive .tan- 

< °* 4 ° £ tha rC ' W »- >*ich deal in ni.l..di», 

etotorenta and misleading emission.. Even if yoor Hoa „ 

should find, ca va do not believe i, poa.ible. that 

tavonthol did coot the teat of generally accepted accounting 

principles. if your Honor feel, aa w. do. that thoae 

Ucn-t go far enough, you are .till fro. to find liability • 

vndor MBS. because under the doctrine of Chaaon. ,g.i„,t 

Saith Barney end other caao. in recent year., indu,txy 
practlco 13 no different. 

if *h 0 statement i. misleading or if the oni„ion. 
«o misleading, your Honor he. . right to find liability 
regardless of whether the accountant, get on th. .tend and 
soy that it is tho way accountants genSraliy do it. 

TOe brokers in tho Smith Barney cm. got on the 

" ad “ d Si,id * **•“. - Oo »ot, no on. in th. industry 
rovohla that wo aro narkotmakora. It i.u-t industry pr.ctic.|, 

t?oll, tho Court of Appoals sold, "Va don't car* 

lnd “ try prncti “ *»• I* was misleading not t. 

S&irmri.W Cf.TTKICT CCJJKT R£PC8TERS 
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toll thorn. It was a material omission." 

Tho mzubor of omissions from this financial 
statement are legion. Laventhol didn’t say that it had ! 

sado on inadequate audit, which I think the testimony 
chowod that it did. Laventhol didn't say that it di<3a't 
have written confirmation of this receivable. Laventhol ‘ 

i 

didn't soy that the purchaser had a net worth of $100,000. 
Laventhol didn't say that it had no DQB, that it had no 
financial statement, that it had no other proof of Ruderian's 
company’s ability to go through with this transaction. All 
of those omissions aro material. 

I think that they would have boggled the minds of 
Allen and the ultimate purchasers had they been on this 
financial statomont. 

Similarly, vre think that the statements themselves 
contain misleading and false representations, those already 
adverted to buy Mr. Haimoff, to wit, that Firestone in 
Noverbor 1009 acquired by contract of sale certain properties \ 
end Firostono sold certain properties. The evidence la 

porfoctly clear that they never acquired nor sold. i 

; * 

I think on that basis, your Honor, Allen | 

Company, Incorporated end Alien 8 Company which purchased 
thoso traits in whololy appropriate .logitinate, and fully 
dicclosod transactions, is entitled to its money back 

• » • 

• * . . * * V . ; ♦ * # 

c&Tr.;cT ecu-:? f^fcrters 
lG J 17cDSVATk;SCa«rnOUJS 
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on tho losses that it sustained as a result of the Laventhol 

statcEonts. 


CY 
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MR. CRACO* If it please the Court, we have come, 

I think, to the end of this trial and let mo try to present 
thu issue from the perspective of the defendant and third 
party plaintiff. 

It seems to me that it breaks up into three parts. 
First, can it fairly ba said on the evidence that has been 
prosented that the audit and the financial statements of the 
Firestone Group to vihich the cortifi ^fca of Laventhel 
wore attached, w-.a attached, were knowingly and willfully 
misrepresented. 

Second, can it be said on this record that Mr. 

Harzfold used that financial statement in any significant way 
in making his investment decision and, third what do we 
say about tho role of Allen 6 Company in the initial trans¬ 
action and in the subsequent acquisitions of the units from 
various investors. 

I think soma parts of this case turn on credibility 
I think your Honor is entitled to recall for example that 
auditors'fees don't turn upon the question of whether or not 
a private placement is consummated but underwriters' fees do. 

You are entitled to measure the deme-nor of Mr. 
Moyer v;hen ho cooly and with some insolence came in and * 
told U3 in soma detail of tho personal conversation he had 
had with a man who had not been in New York for 35 years and 
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I 

2 

then when corrected by crcdiblo teotlicony to the contr&ry 

I 

3 

cams back and recanted hero today. 

1 

4 

« 

I think you are entitled to look at Lipkin and 

I 

5 

determine Cor yourself whether you think ho is a man who 

I 

6 

would coma into this court and perj tiro himself about such 

1 

7 

matters. I think you are entitled to look at Chazen and thff 

1 

S 

credentials he has brought to the profession of which ho is 

I 

9 

a distinguished member and ask whether he has lied or 

I 

10 

whether ha committed fraud in the initial circumstances of 

1 

11 

this audit. 

I 

12 

And under all these circumstances, I think you have 

I 

13 l 

to come back to what on the audit is the first question and 

1 

14 

that ic, did Laventhol commit fraud when it executed the 


15 

opinion which it ultimately rendered. 


16 

Now, there has been two features of the case by 


17 

both Herzfeld and Allen ft Company on its counterclaim to which 


18 

I feel obliged to advert somewhat strongly. 


19 

The first is that they are herewith a case of 


20 

20/20 hindsight and the pious wish that it all had never 


21 

happened. Well, with that we can all agree. But that is 


22 

the test that an auditor in the field is obliged to apply. 


23 

He is obliged to report on facts as he says them after he 


21 

makes certain checks which ara under the circumstances 


25 

accepted by his profession and which are under the circumatano. 

s 
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appropriate, to tho occasion. And 20/20 hindsight proving that 

a tho transaction later failed is quite a different thin, from 

4 “avia, that it was fraud to report it as it vas found in 

.5 ^ November of 1969. j 

* j The second thing is liken*, to the first and it 

7 | in this - i would be cowed Judge, in talking about the 
8 audit aspect of this case as distinguished from the position 

T fth0 rQOPCOtlVO Of Which I'll have enough 

io to say later. j 

" 1 '’' 0 " la 130 absolutel V lightened to death about 

*2 addressing that issue if counsel's hypotheses and counsel's 

,3 statements supplied evidence. We began this case character- 
M j lain, it in Mr. Pollack's phraae as a case of a servile 

15 | accountant who bent hi 3 will and we finished the case with 

16 j Mr, Pollack sayincr thaf- »,?,-» u I 

V 9 hat - Wo b9 9“ Pass with Mr. Haimoff ! 

17 J saying that this was *. 

was, this transaction was an obvious fake 

ID and we have ended tho case with Mr Haimofv 

_ * saying the same 

19 thing. 

20 The problem ia that between the first utterance 

2 , of thoae incantations and the last utterance of those incan- 
37 tations, there hasn't been any proof to support them and 
23 they go to the question of whether there was scienter. 

21 They go to the question of the state of mind of haventhol at 
23 the time that they audited this -transaction. They go * 
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the question of whether or not they correctly reported the 
transaction which later failed or whether they fraudulently 
reported the transaction which never existed. 

Now, this transaction was not a farce. Mr. 

Pollack knows his way to 375 Park Avenue because that is 
where he got r-lr. Meyer to corse down here and testify but 
ho didn't goto Mr. Firestone who also occupies himself at 
375 Park Avenue to find out what the circumstances underlying 
the transaction were. We did aid we could have rested, 
your Honor, on the case as it was, absent of any proof of the 
underlying validity of the transaction. 

Wo could have said that these two plaintiffs 
have not shown to this Court by any credible evidence that 
will stand up before this Court or on appeal that the 
transaction was in fact hokum, that there was no real trans¬ 
action. we could have rested on that but instead we brought 
Firestone in to tell you about the transaction t was and 

what was his uncontradicted testimony? it wa that the 

transaction was done by a pair of fzVnds the week before 
Thanksgiving for the purpose of giving effect to a financial 
statement on the eve of a private placement. 

On the contrary, he talked about the lengthy 
negotiations with Monterey, he talked about the difficulty 
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2 ha had of extracting documentation from then. He talked 

3 about the bargaining with then about the various aspects 

* 0t thS PriCe - Ba taU ‘ ed •*«* his bargaining with kuderlen 
5 whom he characterized as a tough negotiator. He brought 

* you back to tea tine when those negotiations began and 

7 Ulthout ^active cro3a examination and without contradiction 
3 and without denying it and without being shaken in one 

respect on the subject, he validated for you the bona fides 
■o of the negotiations which led up to the transaction 
n It seems to me that he gave flesh and bUod to 

” this transaction. Now, ho was here and he could hav o boon 
» shaken if in fact he were not telling the truth. He was 

'* ^ man V ' ho knOM about lt - Wadley said that he was the nan 

i3 ’ ,h ° knew about ifc “* h ° *«• the nan to whom the auditors 

16 vent to find out abojt the transaction. 

17 Now, wo were promised some deep dark secret had 

10 tr0n ° Plred - Wo UQre told that Lipkin had net secretly with 
” him in ordor to concoct the transaction. Mr. Pollack told us 
SO ^ that in the opening and of course that proof never materialized 

2 ' ln toa oourBe ° f the ^ial because that was utter fiction. 

22 What happened was, 1 think on a fair construction 

23 of the evidence, that Firestone had engaged in an adequate 

* |course of negetiatien with Monterey, had matured a transaction. 
i’ 1 *' 1 entarod lnt ° a contract and had signed it. That he had 
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entered into a long and tortuous course of negotiations with 
Ruderian, that he had struck a deal with Rudorinn and he had 
signed it up. 

And wo know from Firestone's testimony and we 
know from the testimony of the auditors who were familiar 


with the course or dealing in California under those oircum** 
stances when contracts of this character are signed up in th e 
business of land syndication in California that that I# 
regarded by the principals to such a transaction as a 
binding economic event and I emphasize an economic event be¬ 
cause I do not think, your Honor, that you are called upon 
to sit as a California Court to determine whether or not 
under circumstances retrospectively examined you would have 
given specific performance to these contracts. 

X do think you are asked to determine whether or 
not the accountant' s treatment of it was fraudulent *»nd 
in doing that, you are entitled to keep in mind, it seems, 
first of all, the negotiations that we showed led up to 
contract, secondly, the fact that the contracts in due form 
were executed in point of fact and were executed on the 
days that they display; third, that the auditors themselves 
inquired about those matters and that they made critical 
chocks of two important aspects of the contracts -- first, 
the bona fides of the purchaser. Ruderian, who was material 
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2 j to tho transaction because it was hia acquisition that genera- 

3 | tod the profit from it and, secondly, their check of thair 

4 I judgment that it was a legal and enforoible obligation and 

5 n cnforciblo economic event, that event in which the inaojjta 
^ had captured, was measurable and tho earnings process 

7 substantially completed as Mr. Chazen testified! their check 

8 | of thoir judgment about those matters with an independent 

9 t attorney. 

^ How, much has been made and I want to trtf to put 

11 it in perspective. Much has been made of the fact that these 
j matters in come respects have not been documented in the 

in ) 

work papers by notations and indeed it 3 onva times seems that 
11 | that housekeeping detail has bocoma the whole case of both 
15 of the plaintiffs. 

But, if you look at the auditing standards which 
17 havo been read into the record and which Mr. Fell has testified 
" 3 about and Mr. Chazen said ho wouldn't quarrel about, you will 
seo that that is exactly what they are. They are housekeeping 
23 details. 

21 They euro ordinary practices of putting in work 

22 papers. The confirmations of transactions usually thousands 
22 of accounts receivable in commercial transactions, for the 

0/1 | purpose of being able to sustain in a forum like this by 

0 c I 

I a regular record the fact that that check was made. 
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The fact that the check was not recorded is not 
vital. The fact that the check was not put in a 
in no way impacts upon the case that the plaintiffs have 
to make, it ie vital whether the checks in fact were mads 
and while I v/ould prefer that there was a memorandum that 
recorded them, you are entitled to roly on credible proof 
from witnesses who made the checks as to whether in fact 
they wore made. 

Now, what were those chocks? The first was ad 
inquiry of Rudorian by a person who knew his reputation, by 
a person who knew him personally well, as to his means, his 
execution of the contract, his bona fides in doing so and his 
commitment to go forward with it in accordance with its 
terms. And Mr. Boyer caiaa here and testified to his 
exploration in detail as a professional but also as a friend 
with Mr. Ruderion of those matters. 
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2 | Aa to what Boyer knew and Lipkin knew through 

3 I Coyer or Itaderian, I think it is important for us to go 

4 i back to what Justice Frankfurter once said of the judicial 
-5 | kraft. Ho said that judges wore not obliged to forget aa 

6 judges what thoy knew ao men* and 1 don't that Hr. 

7 Eoyor was obligod to forget as an auditor what he knew as 
0 j a man of Mr. Ruderian, and Mr. Rudorian's means, and his 

9 j reputation in the community, and his good faith* And 

10 j x*hon RuSarian got on the phone in a serious matter disclosed 
U | to him a3 such by Boyer, and responded as he did, it seems 

12 I that tho substance required by the audit requirements of a 
>3 | check of that critical transaction had in fact been concluded! 

14 | and while 1 a 9 ain 3a y ^at 1 would as a trial lawyer vastly 

15 have preferred that they all sat down and wrote memoranda 

16 about abject, tho fact was that the check was accomplished 
/ | and that you havo before you bulievoable credible and Qjxcon- 

16 tradicted evidence that in fact the check was made. 

19 | Chazen is an experienced man in the real estate 

20 field. Mr. Pollack did me the favor of extracting that from 

21 |him on cross escaminatioD. Mr. Lipkin is on experienced 
2?. auditor in this field, and a lawyer to boot; and they had 

23 boforo them these documents and they wanted to satisfy them- 


24 selves becauso of tho magnitude of the transaction that 
23 -there was in fact a transaction before themf and 
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having satisfied themselves that the transaction was real 
as to the economic substance of it by their call to Boyer, 
they then checked with another lawyer to see whether their 
impression, their understanding of these transactions was in 
faot an accurate one. And again, while Z could prefttfe 
that they went down and got a legal opinion from Mr. Borah 
signed, sealed, and delivered, which of course would httve 
been objected to as hearsay by Mr. Pollack, I nonetheless 
feel that the critical thing is that they took the time, 
they took the effort, to make the check at all. 

The Court asked couldn't you have gone down and 
shotTn it to him? Sure they could have gone down and showed 
it to him. But if they wore engaged in a conspiracy to 
conceal this transaction, if they wo.re engaged in a conspiracy 
to distort this transaction, why mal’-o tho check at all? 

THE COURT > What about thoir duty to be careful? 

MR. CRACO* They did. They were careful, your 
Honor. First of all their duty to be careful is a legal 
matter is not the controlling standard in a 10B5 case but 
addressing their duty to be careful. j 

THE COURT* Well, you have an ultramares stake, ■ 

i 

common law claim here, don't you? 

•; • 

MR. CRACO* I knew there Is but the standard there 
is even stricter. It has to be a negligence so profound 
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ao to bo tantamount to fraud to bo ultramarea and that has 
to bo, as your Honor observed at one point, an establishment 
of scienter. You have to show the state of mind of the 
auditor. Cut let ua address your question directly. 

X don't think that getting Hr. Borah to sign an 
opinion adds anything to the care with which tha auditors 

4 • 

transacted will chock in this case. Quite plainly they would 
have had evidence that they had solicited that opinion. 

Quito plainly they would havo had a document which would 
bear more weight and seem more heavyj but the testimony is 
that they presented to Borah ail the details of the contract, 
and after many offorts v:o got from Hr. Lipkin a list of the 
details which they presented to him, and they were,! think 
you will agree upon reading the transcript, a fair and 
accurate presentation of those details, and then Borah caked 
them questions. 

* 

They didn't confine themselves to what they selected 
from the contract. They ©reposed themselves to Borah's 
questions about what the contract said> and they told him, 
and thore is no testimony in this court, £udge, there isn't 
a single word of testimony in this court, that that event did 
not transpire. Chason and Lipkin came here and swore 
that it did, and they told you how it did; and anything 
else is purely Guppositious on the part of my brothers who 


SOUTHERN DISTRICT COURT REPORTERS 

UNITED STATES COURT HOUSE 
pm py coiia /p m v kj v irorv7 Tbi bomamb• man *nt»t 


HP****- 



n 


2 

3 

4 

5 

6 1 




jbrf 4 

1047a 

want to cast doubt on the transaction. 


792 


. 


8 

9 

10 

"i 


So what they did, having determined that the 
principals wore prepared to go forward by talking with 
Firestone and with Ruderian, having formed the jaaihfc as 
lawyers end auditors familiar with the custom and usage In 
respect of such contracts in California, they went and they 
solicited perhaps an informal but nonetheless a real opinion 
from an attorney familiar with the facts to whom they 
presented the details of tho contract, and to whom they 
submitted answers to questions which he propounded. 


1.2 And while wa could all wish that we weren't 

13 j b3CausG there were a written opinion, and while we could all 
M V7iBh fchat these work papers were in all respects in better 
15 form, tho fact is that the chock was made, and two things have 
,6 to be 3aid about the check. 

17 First ox all, that there is no evidence that 

18 | sr ‘?S 3 °ts that the check was not adequate, and not 

,9 | produce the opinion that Borah said that the transaction was 

20 j lQga1 ' valid mid binding and enforcible in accordance with 

21 j its term3 ' and secondly, that the fact that the check was 

22 | made in itself, and with the Rudorian call, belies any 

23 intention on the part of Lavonthol to go along with the theory 

24 to which noth plaintiffs h re are looked, and that is that 

25 :Lavonthol was engaged in a conscious attempt, which Mr. 
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2 j HaLuoff hoped was the last such attempt In history, to help 

3 - load spectators hoke up a transaction ?or the purpose of sell- 

4 | ing thoir securities. 

5 There isn't a shred of evidence to support that, 

6 8 and such evidence as there is shows that they made checks 

7 | that no auditor would have made if in fact that was the 
5 | course they had embarked upon. 

9 | How, having gone through the audit and having 

10 | established the existence of the contract, the intention 

.11 [ of the parties to the contract, the opinion of independent 
12j counsel with respect to the effect to be given to the con- 
12 , tract as described to him, and there is no competent proof 
that the description was in any respect inadequate, having 
15 gone through that, they made a conservative judgment as to 


16 j how to deal with the income treatment to be accorded that. 

17 i They refused to take all the income into the current 

13 : period. They took a portion of it and they deferred 

j $1,795,000 of it. 

20 * How do we know that that was conservative treatment, 

21 quite apart from the fact that Mr. Chazen on the basis of 

22 his experience testified that it was? Well, X think the most 
22 eloquent testimony is the reaction of the people who got 

2* that statement. 

25 First of all, it was clear that Firestone /as unhapp 
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about it* Hq came haw and 'bold us ho was* Sohsrf was un— 
kapPY ebout lb* The testimony has boon mr^ n y to thab 

effect. 

Vij hoard Mr. Feinberg hero today — and Z will 
coma back bo his testimony, which ia very revealing, in a 
minute — testifying that when he sought financial statements 
End studied thei£, he in effect put the brakes on th e deal, 
on the basis of the financial statements audited by Laventhol; 
co the testimony and I think your Honor e*n come to this 
conclusion on his own, is that the treatment that was 
accorded the incoma from these transactions in respect of 
taking a portion of it into net income and deferring the 
great majority of it, was a conservative treatment dictated 
by the very considerations that plaintiffs have here suggested 
to the Cot rt required that the transaction not be recorded 
all/ so now you get down to a question of accounting 
judgment. 


Was the net worth of the company, was the amount 
of the down payesnt of tue company, was the character of 
tho contractual arrangements, all such as to require the 
transaction not to be recorded or were they appropriate 
considerations in making the accounting judgment to defer, 
as Lavor.thol did, the great majority of the <nmmn to 
the period in which the closing was to take place? 
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You havo hoard Mr. Chazen, and you have heard 
e: plain how that calculation was made. 

Judge, you are, X am sure, familiar with valuation 
situations in which people who are called upon to impress 
upon a thing a value, take into consideration every piece 
o2 evidence that they can get to try to formulate 
judgment that they are required to make; and in this case, 
the value judgment, that had to be made, was how "wch of 
this vxansaetion should be recorded as income now; to 
tliat end tho auditors and the accountants had recourse to 
everything they could get. 

They considered Ruderlan and who he was and what 
ho was doing? thoy considored the nature of the contraat; 
thoy considored the financial posture of the respective 
parties, thoy considored the terms of the contract in respect 
of down paymant and in terms of penalty provisions; and all 
of this formed part of the jigsaw puzzle which they put 
together to determine reciprocally how much do we kick 
over and how much do wo toko now. 

And there isn’t any effective evidence, your Honor, 
in this court at this point that says that that judgment 
v7as improvident, lot alone fraudulent. 

I am conscious of tho pascago of f ^ here i 
just want to sum up my address to this aspect of the case 
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by saying that ia incumbent upon tho plaintiffs, and 1 Inolud 
the third party plaintiff in that, to prove what they said 
fchoy v/ere going to prove, and what they claim they have 
proved. 

THE COURT* What do you say the standard of proof 
is? 

MR. CRACO* I say,your Honor, that the standard 
of proof is that both parties on aJ-1 their counts have to 
establish by a fair preponderance of the evidence. 

TIE COURT* You say fair preponderance. 

MR. CRACO* A fair preponderance of the evidence 
that the accountants in this situation committed fraud as 
that is determined under the cases under 10B5 and as that 
is defined in ultramares and I don't think that fcney have done 
it. 

That they know that they have to have don it is 
implicit in thoir opening and closing statements where 
they claim they hava done it. Tho* call this transaction 
concocted. That was tho word that Mr. Haimoff used. The 
transaction not only was not concocted but was proved to be 
real fro i testimony v/hich we adduced, and that testimony, 
it seems, stands in better stead fchq r> the conclusory 
allegations of both my brotheren who have attested to 
attack that transaction. 
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But lot me coma quickly perhaps, disappointing 
Hr. Pollack who thought this was all I was going to, 
about f to two othor aspects* 
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MR. CHACOt Mr. Haiiaotf caid that the misrepre- ! 
Dentations about this concocted transaction, and X wrote I 

down what ha said, of Mr. Herzfold, vitally misled him whan | 
he read the statement. Tha difficulty with that is that va I 
luxow that Mr. Horzfeld nevar read the statement. What he 1 
did read was a line from the statement to which was appended I 
a note which he did not read* j 

He testified on direct that that line confirmed 1 
thaimprossion b.e gathered from tha projected stat emen ts j 

in the noto find stock purchase agreement and they confirmed j 
the it,pres 3 ions that he had gathered from Baird and from I 

Kramer concerning the financial prospects of the company. j 

But we heard from Mr, Fainberg today that they ! 

didn’t confirm his notion of what those projected statements 
had revealed and they didn't confirm to him the financial 
picture that he had been led to expect in going forward 
with the transaction. 

So, in brief, what we say in point of fact, there 
was no reliance by Mr. Horzfeld on this transaction, he got 
it after he had bought both of his units, he got it accompanie 
fcy an explanation propagated by Firestone's company and 
presumably disseminated by Allen 6 Company along with the 
1 financial statements. 

5 Ha got it in circumstances where he read Exhibit 
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2 g o 

a IT lottet of oi5,lanaMon ' ~ «•* -—- 

J^icn andFirestone's «pUnation of the finance. _ 

V ash which he rQliea oa if h. reed th. 

J and not tho other. 

6 | 3,10 * ellance »a« hare on Baird „„ _____ 

7 1 Projected financials on th * *’"**' °" ^ 

3 'the letter from Firestone and It 

, ™ 8 ~ - - — financial statute. 

•0 extracted 7 ^ ^ ^ ^ flnaDOial ««—», that line 

„ , ““ ““ statement, it seems to me it 

in perfectly pl ain ^ h ... • 

U read the * unreasonably. He didn't | 

no profit. He said he didn't read «-s I 

« Ha dl . , , * ad the net profit. I 

no didn't look at thn I 

14 , . ,S par Ehare which in the pro- 

J J d ntntemants had been vital to 'm 

15 I a. fc *° Mm * *» didn't read 

the notes, he didn't read the auditor's report so 

16 aseurting for the „„ . ' 8 °' your ^“or 

g tha and I don’t for tKn * 

»7 lf . .. _ , for tho “inuto concede 

that eithor of mv h . I 

, 8 "* hrethoren have made the case of 

« against the accountant here and assuming that they 

., “.tt ■ • ~ . t.. 

& iko thay had printed it in a Peori 

2 j p eoria newspaper. | 

If the thing wasn't read by the investor .* 

22 -.-a. . investor, it could I 

not have infectod his investment judgment s 
I that it did not. j 

! Mr. Pollack suggested that if . I 

25 B in „ r these various account¬ 
ing rcoasures had boon taken that he now n '* 

' n ® now Proposes should 

J 30U7>icrh district court reporters I 

3 prj! pv -m ia UH!TPD STATES COURT HCXJSE 
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2 3 have been taken, it v;ould have boggled the mind of the 

3 3 investors. Well, I doubt it because their minds were 
curiously resistant to being boggled by what it was in 
fact shown and Mr* Feiaberg, the only one who seems in this 
case to have seriously considered the implications of the 
financials, recognises that there is, indeed, a difference 
between a net income of 350 some odd thousand dollars on the 
one hand and of $60,000 on the other hand and that when 
you have diminished your net income by that magnitude in 
the same accounting period between your unaudited and 
your audited statements, something is afoot and he recognises 
that but nobody else did* 

And what did he do when he recognized it? 

Kell, before v/e recognize what he did, let's figure 
out what was going on when ho arrived because what he did 
v/as put on the brakes and what had been happening before 
that was that a real head of steam had been developed by 
Allen & Company. We know that Kramer was enthusiastic about 

|i 

20 j; the transaction then and we know where he got that enthusiasm 
and we know what he said to Mr* Herzfeld that led him to 
catch that contagion. 

Baird was not immune to the contagion* While more 
conservative in approach and language, careful' „ in the 
way no o: .plains it, the fact is that he was turned on by 
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this transaction by the ptospects of a stock split by the 
prospects of going public and he brought it to his friend, 

Mr* Horsfold, for the purpose of sharing his good fortnnn 
with him, so turned on was he that he was prepared to all 

the down side risk of the transaction. 

Where did he get such enthusiasm? Out of his head? 
No. He had been to Allen & Company and Allen & Company 
had told him about it and he had read ths note stock 
purchase agreemant and the unaudited statements and so had 


Ecrsfeld. 


So that as v/e go through the time in which these 


various investors ara signing on, we are in a pitch of 
enthusiasm. Mr. Mayer testified in effect to the enthusiasm 
with which he was approaching this thing. It was his 
substitute for public dealing and of course it was the source 
of Allen G Company's fee out of Firestone if in fact it went 
through and then came Mr. Feinbarg into the room and said, 
whoa, because these things do not conform to what we promised 
the investors. 

These audited statements • do not say what we 
promised the investors they would say as a condition of 
going forward with the transaction. 

And thoy call up at that point Laventhol — 

Meyer denies that that happened the first — and they 
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oall up Lavonthol and pub tho arm on Laventbol bo got t* 1 ** 1 ^ 
bo chan go the treatment they accord tha transaction In 
financials. 

It's nob only too conservative for Plxeatono 
when bha statements are delivered to him, it is not only 
too conservative for Firestone when on about December 4th 
they tell him what they are going to do but it is too 
conaervativo for Mayor because undor the circumstances. 



his deal may be queered and what does he 


He culls up 


and in a long conversation about which 1 think we now have 
substantial agreement, the effort I had made to get, all. of 
the income taken into tho current period* There is no 
attempt made, Mr* Foinborg didn*t testify to any attempt 
hoing made to knock tho transaction out of the financials 
altogether? 

On tho contrary, all the testimony seems to suggest 
that the dissatisfaction was that the Laventhol financial 
statements were too bearish and the result of that was an 
effort to bond these servile accountants to the will of the 
underwriters, an effort v/hich I think to their credit 
thoy resisted because Mr* Foinborg testified tliat the 
statements wh ic h he said compelled him to put ishe brakes 
on the deal when he walked into the zoom went out to bh * * 
investors unchanged* And so he testified. 
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But they didn't go out b/ themselves* They vent 


out with a letter. E xh i b it 6, disseminated by Firestone, 
explaining away the adverse implications of tho 
statements. And you xsed Exhibit 6, (Judge, when you read 
the financials, and you vd.ll see that the effort here was 
to paper over tho discontent that Feinborg and Meyer a nd 

Gchart felt and Scott felt about tho Lavonthol financial 

% 

statement with an explanation not authored by Laventhol 
which would put tho best face upon it and that is what th e 
investors relied upon. 

So, some of the investors got unhappy when Ifjifcex 
on tho transaction fell apart and on the eve of reorganization 
and as wo know from Mr. Lipkin's testimony at a bout th«* same 
time that the Attorney General of the State of Mew York was 
conducting an investigation of the matter, what does Allen 
ft Company do? It embarks upon an effort to buy back the 
units from its unhappy investors and from them it takes releast 
which exonerate them and wo submit as a matter of law you 
see, and it takes ora assignments to prosecute th e 
against Laventhol. 

Nov/, forgot for tho moment the question of Wbst 
legal effect any such thing has and let's just consider 
the question of whether it evar happened. 

Hero is Mr. Duff, a prestigious firm with 
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qualifications galore, who testified on my cross examination 
that Exhibit A-22, pages 2 through 8, ware prepared by 

or under his direction and control and fairly reflected the 
transaction a3 at that date, 

The first of those pages, the first page of A-22, 
which was first prepared in point of date contains an 
express assignment of the right to claim against Lmnthol 
end not one of the others does. 

Now, putting aside all the legal impUcatione, 
why was it that Mr, Duff was able to testify that these 
documents prepared under his supervision and control adequately 
reflected the entire transaction when the first of them centali 
an assignment and none of the rest of them do. 

Why, presumably because there was broadening in the 
area, these oral assignments. Why were they not committed 
to writing, if the first one was? And where are all those 
assignors? They were able to find one, who came in and " 
testified, but that was the same one who on October 23rd was 
willing to cumulatively confirm what he had done in the 
first place. 

No, Judge, it is too simple to say that the assign¬ 
ments of these units to Allen £ Company in the course of the 
bail out procedure that they want through for the purpose 
of salvaging their customer relations with soma people who 
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vfccn you road tho statements you will see bear wry impreaiva 
nemos indeed, it*a too simple to say at this lata data 
that those transactions were in fact accompanied by 
Eagle words of assignment of tho claim* 

1 don't believe it and Xdon't there is a 

piece of competent evidence in this case that suggests 
that those assignments orally were ever made. 
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But if they wore node, to what effect were they 
made? They were made at a time when plair Allen 4 Company 
was in no position to claim reliance on the financial states 
roant. They ware not made at a time when under any concoction 
of the circumstances, Allen 4 Company can be said to have 
been rolying on the financials. So what I get back to is 
whether you construe tho situation from Allen 4 Company' 
is at tho time of the original transaction w3£en Feinberg 
was tolling him, "Wa can’t go forward," and Meyer was trying 
to get the accounting treatment changed, or whether you 
take tho situation at the time they got the units back from 
tho investors in order to rescue them from their unhappiness 
about the transaction having fallen through, at either time, 
it can't bo said oithor that Allen & Company relied upon 
tho fir\ancial statements or if they did, that they did 
so providently. 

THE COURT* IJhat about the second time? Is it ma¬ 
terial that they knew by th^t time that there was, let's assume 
fraud, if they knew fraud at that time? 

MR. CRACO* Yes. 

THE COURT* Wouldn't they still stand in the shoes 
of tho assignors if the assignors were innocent purchasers? 

MR. CRACO* Well it seems they have got one of 
two positions they have to take. Either they stand in the 
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2 | shoes of tho assignor or that thoy still believe somehow 

3 | or othor in tho Laventhol statement? But, of course, that 

4 1 thoy hava professed not to do eo you got back to the question 

-5 02 8bocs oftho assignor and your Honor there is singly 

6 no proof to tho state of mind of the assignors when they 

7 | acquired tho ohrores. 

3 j Thio is Eom0 PJ»of of some intimation of the state 

9 i of mind when thoy cold tho units back to Laventhol — hack 

10 to AllQn 6 ^pany f and to the extent there is any proof of 
U | thQ state of mind of tho assignors when they assigned their 
*2 | uni ' ta back to Allen s Company, it is to the effect that at 


l 3 /j thoy certainly weren't relying on the Laventhol 


U , statements, so that it is an absolute failure of proof to 

15 j ohcV7 that /clia aiioi vnors at the relevant time in any respect 

i 

;6 ; ^ Q lied upon tho Lavonthol statement* 

i 

! 

17 ThQ only parson in candor who has been brought in 

16 jj fco testify to that subject was Mr. Goodman who testified in 

I 

19 - fair substance to the samo kind of thing that Mr. Hersfold 

20 t-eo«-*fied to, that he relied upon an accumulation of things, 

21 j I submit, the most important of which was the fact that Allen 

22 j & Company had closed the day before it got the Laventhol 

23 i statement, and had undertaken to ccnmunicate to him an 

24 ji explanation authored by the company of what implications of 


>^j tho audited statemont wore. 
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So I don't think there is any proof of the requisite 
investment intent on the part of the assignors of Allen & 
Company that enables them to coos here in those ehoee end 
claim that they have a cause by way of assignment which they 
have in fact established. 

Judge, assuming — well, let's . not assume, let's 
go back and say that we think that we have shown that 
Lavoathol under the circumstances performed its audit well, 
it didn't do its housekeeping well, I grant you that, but 
that is not the test. 

It made the requisite checks and it produced a con¬ 
servative accounting of an event which in fact had transpired 
and it communicated that report to Allen & Companyi 
from that point on. Judge, the testimony is absolutely clear, 
having received the much awaited audited statements, Allen 
& Qr.mpany and its significant investors went ahead not because 
of the audited statements but in spite of them, and taking 
every precaution along the way to oj. plain away the adverse 
implications of the differences between the audited state¬ 
ments and the unaudited projections. 

We think this is a case as Z said at the beginning 
where counsel's characterizations of transactions are being 
offered instead of proof, where 20/20 hindsight is being 
offered instead of pxoof of fraud, and where there isn't any 
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adequate proof that any of tho alleged vlctlma Buffered as 
a result of the claimed wrong, 

And no we submit that neither at common law nor 
the New York statutes nor under the federal law which they 
invoke of the plaintiff or tho third party plaintiff undo 
their case. And I conclude this summation if I may, your 
Honor, by recording on tho minutes my motion to dismiss both 
the plaintiff's case and tho third party plaintiff's case 
for failure to mako thoir case a fair preponderance of the 
evidence. 


the COURT* - i will reserve decision. 

What about briefing schedule now? 

How long will it take you? 

MR. HAIMOFF* Two weeks, your Honor, 

THE COURT* When can we get the record, 1 have a 

copy. 


MR. CHACO* It's daily copy, 

THE COURT* All right, two weeks is fins, 

MR, CRACO* You wish us to exchange briefs in two 

weeks? 


22 

23 

24 

25 


THE COURT* Yos, can you do that? 

MR, POLLACK* Also proposed findings, your Honor? 
THE COURT* Yes. Exchange briefs and proposed 

findings. 
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MR. CRACOt Could ve ban three weeks? 
the courti Yes. all right, three. 

MR. CRRCO., i an afraid 1 an in a Turn Central 
reorganisation. They want eons briefs too. 

the court, an right, three «eks. 

MR. HAIKOPF. a week for reply, short reply, 
your Honor, after that, 

THE COURT. Yes, yea. 

THE COURT. Thank you. 

MR. CRACO. And you want proposed findings. 

THE COURT. Yes, I want proposed findings. 
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Gerald L. Herzfeld, 


I /'/ 

t 

»097a 


Plaintiff, 


-against- 


Laventhol, et al, 


Defendants. 


I; Laventhol, et al. 


Third-Party Plaintiffs, 


-against- 


,, Allen & Company Inc. , et ano. 


Third-Party Defendants. 


71 Civ. 2209 (LFM)i 


Reply Affidavit 
on Motion to 
Amend Findings 
and Judgment 


1 Allen & Company et ano, 


Third-Party 
Counterclaimants, 


-against- 


Laventhol, et al, 


Third-Party 

Counterclaim Respondents. 


| SL.it o of New York ) 
I County of New York ) 


ss. : 


Daniel A. Pollack, being duly sworn, deposes and 
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jl I submit this affidavit in reply to certain 

p statements made in the affidavit in opposition submitted 
jj b y counsel for Laventhol on the motion by Allen to amend 

,j certain findings and the judgment. 

I» 


Laventhol argues that Allen is "attempting to 
excuse itself from the obligation to contribute to the 

I 

; payment of the judgment against Laventhol - this is not 

i 

!; so: Allen has already contributed more than one-half of 

jj 

I Herzfeld's claim, thereby significantly reducing the Laven¬ 
thol exposure and conferring a benefit on Laventhol. 

!• 

,1 

I; 

Allen, at worst, was in pari delicto with Laven- 

ij 

|[ thol, and as such, must bear its half of the responsibility 
|i °f Laventhol to Herzfeld. Since Allen has paid far more 
jj than half, it would be unfair to tax it again, thereby 
further distorting the proportion of dollar liability suf- 

i. 

fered by Allen vis-a-vis Laventhol. If this motion is not 
granted, Allen will have paid more than eight times what 

Laventhol has paid. Laventhol will be getting an unde- 

I I 

, served free ride paid for by Allen. 

i 

i 

Additionally, counsel for Laventhol states or im- 

:! I 

plies that Laventhol was "excluded" from the 1971 settlement i 

• negotiations by Allen with Herzfeld - this is erroneous. 

i; 

i- 


|| Allen did not and could not exclude Laventhol 

'! . . 

i; from settling or negotiating settlement with Herzfeld and, 


I 




never attempted to do so. Allen was, in all respects# free j 

to settle with Herzfeld on its own and without consultation 

with Laventhol. If Laventhol had wished to settle or 

negotiate settlement with Herzfeld, it could have done so 

- its failure to do so cannot be attributed to Allen. 

The statement in paragraph 8 of the affidavit in 

opposition that I told counsel for Laventhol in 1971 that 
I had been "instructed to conduct the settlement negotia¬ 
tions in "secret" because Allen was "angry with Laventhol" 
is unfounded and incorrect. Quite simply, Allen wanted to 
buy its peace with Herzfeld. If Laventhol had wished to 
do so they could have done likewise. Allen had no duty 

whatsoever - legal, moral or otherwise —- to consult 

Laventhol regarding its settlement discussions with Herzfeld 
Moreover, (lest this become a recollection contest between 
attorneys) the point raised in paragraph 8, even if true, 

would have no force or meanina in reaard to this motion. 

The sole question is not why Allen settled, or 

whether Laventhol was "excluded" from settlement negotia¬ 
tions between Allen and Herzfeld, but whether it is fair 
and just for Allen to pay eight times what Laventhol is to 
pay. The public policy favoring settlements would be con¬ 
travened if this inequity is not corrected. 


- id i /1 

Daniel A. Pollack 


! Siihnrr i lied .111(1 sworn to 
I !»<• for<■ in«■ this .lay 

I ol .lull'* , I '• / 4 • 
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FACT AND CONCLUSIONS OF LAW — MEMORANDUM ENDORSE¬ 
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GERALD L. HERZFELD, 


Plaintiff, 


-against- 

" LAVENTIIOL, KREKSTEIN, HORWATH & 
HORWATH, 


Defendant. 


71 Civ. 2209 
(LFM) 


LAVENTIIOL, KREKSTEIN, HORWATH & S 

HORWATH, 

Third-Farty Plaintiff, 

t 

-against- , 

ALLEN & COMPANY INCORPORATED and 

IRWIN H. KRAMER, . 

Third-Party Defendants. : 
ALLEN & COMPANY and j 

ALLEN & COMPANY INCORPORATED, 

Third-Party 

Counterclaimants, : 


-against- 

LAVENTIIOL, KREKSTEIN, HORWATH & 
HORWATH, 

Third-Party 
Counter Respondent. 


SIRS: 

PLEASE TAKE NOTICE tliat the undersigned will move this 
Court on •Junr M, 19/4, tor an order pursuant to F. R. C. P. 
Rule.'; G2u, SUe and 60 to amend the Court’s findings of fact and 


( 


'V 

e 












conclusions of lav; and the order of the Court directing entry of 
judgment, to increase the damages awarded plaintiffs from 
$97,500 to $153,000 and to award plaintiffs interest on the said 
sum from January, 1971 at the rate of 7.5% per annum to the 
date of payment, and for such other and further relief as to 
the Court may seem just and proper. 


Dated: New York, New York 

June 7, 1974 

Yours, etc. 

BLUM, HAIMOFF, GERSEN, LIPSON 


By: 

Louis Haimoff v 
A Member of the Firm 
Attorneys for Plaintiff 
Office & P. O. Address: 
270 Madison Avenue 
New York, New York 10016 
(212) 683-6383 

TO: WILLKIE, FARR & GALLAGHER 

Attorneys for Defendant 
Laventhol, Krekstein, Horwath & Horwath 
One Chase Manhattan Plaza 
New York, New York 10005 

POLLACK & SINGER 

Attorneys for Allen & Corpany and 
Allen & Company Incorporated 
61 Broadway 

New York, Nev; York 10006 
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; AFFIDAVIT OF LOUIS HAIMOFF IN SUPPORT OF MOTION FILED 

■ UNITED STATES DISTRICT COURT SEPTEMBER 13, 1974 
SOUTHERN DISTRICT OF NEW YORK 


GERALD L. IIERZFELD, 


-against- 


Plaintiff. 


II LAVENTIIOL, KREKSTEIN, HORWATH & 
HORWATH, 


Defendant. 
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LAVENTIIOL, KREKSTEIN, HORWATH & 
HORWATH, 


71 Civ. 2209 


Third-Party Plaintiff, 


(LFM) 


-against- 

ALLEN & COMPANY INCORPORATED and 

IRWIN H. KRAMER, t 

Third-Party Defendants. : 
ajjLen & company and : 

ALLEN & COMPANY INCORPORATED, 

S 

Third-Party 

Counterclaimants, : 

-against- t 

LAVENTIIOL, KREKSTEIN, HORWATH & S 

HORWATH, 

t 

Third-Party 

Counterclaim Respondent. : 


' STATE OF NEW YORK ) 

) ss.: 

• I COUNTY OF NEW YORK ) 


LOUIS HAIMOFF, being duly sworn, says: 

I i 

• j 

i I am a member of the firm of Blum, Haimoff, Gersen, 

!! 

II Lipson & Szabad, attorney for the plaintiffs herein. 
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This affidavit is submitted in support of the motion 
of plaintiffs to amend the Court's findings of fact and the 
order entered thereon by increasing the damages awarded from 
$97,500 to $153,000 with interest from January, 1971 to the 
date of payment. 

The Court, in its decision on the issue of the damages 
sustained oy plaintiffs, found that the plaintiffs had "purchased 
two units of FGL securities for $510,000 and recouped $357,000 
when they settled their claims against Allen and the other 
original defendants" (p. 36). 

The Court also observed that the defendant Laventhol 
had admitted that this sum represented plaintiffs' out-of-pocket 
loss. On this point, the Court stated (p. 36): 

"Laventhol admits that plaintiffs are entitled 
to their out-of-pocket loss of $153,000, if 
it is liable, but objects to both awards of 
interest as contrary to the proper measure 
of damaqes under the Act." 

In its brief, Laventhol had conceded, as the Court 
pointed out, that "Laventhol does not take issue with the calcu¬ 
lation insofar as the $153,000 is concerned", but it contended 
that plaintiffs were not entitled to the 9 1/2% interest pro- 
vided for in the notes. 

As to the "out-of-pocket" loss of $153,000, sustained 
by plaintiffs, the Court found that "both parties have overstated 
plaintiffs' out-of-pocket loss" in the light of evidence that 
"each unit of FGL securities is now worth $27,750" (p. 37). Thus, 
the Court found that plaintiffs' out-of-pockot loss was $97,500, 
the Court assuming that plaintiffs retained the two units which 
wore valued at S55.500. 
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Actually, the rec *d makes clear that plaintiff^ 
exchanged their units in the. FGL Chapter XI proceeding for 
$51,000 in cash and that this sum was part of the $357,000 
received by plaintiffs in settlement of their claims against 


Alle.i. 


Thus, Herzfeld testified in response to questioning 


by the Court: (Tr., pp. 119-121) 


"Q. Did you receive a sum of money in con¬ 
nection with that settlement? 

A, Yes, 


Q, How much? 


* * * 


THE WITNESS: You asked me how much? 

• « 

;j • THE COURT: How much did you get? 

THE WITNESS: $357,000. 

• ; i Q. Did that sum include any amount that you 

i; received in connection with the plan of 

arrangement entered into and approved by 
ij the Firestone Corporation? 

H A. Yes, it did. 

\ * 

»! 

Q. How much was that? 

A. I believe $51,000 of the $357,000. I'd 
like to verify the figure, but I believe 
; that's it. 

MR. HAIMOFF: We will stipulate it. 

MR. CRACO: Subject to check." 

S! _ 

The plan of Composition, filed in the United States 

• District Court for the Central District of California, entitled, 

<• 

;i "In Proceedings for an Arrangement No. 89,114, In the matter of 
The Firestone Group, Ltd., a Delaware corporation. Debtor", 
provided as follows: 



I 

.1 


_U 06 » 


"2, Class B. creditors - all creditors 
of this Debtor having claims in excess of 
$1,250.00 shall select: one of the following 
alternatives for satisfying their claims in 
full: 


I 

I 

i 


! 


A. To reduce their claimto $1,250.00 
and be treated as a Class A creditor; or 

al1 B * *° rec eive a maximum of 10 % of their 
allowed claim or a pro rata share of the 
balance of the $500,000.00 available to 
confirm the Plan (estimated to be approxi- 
mately $1 25 , 000 . 00 depending on the expenses 
of administration and the amount necessary 
to pay Class A creditors) whichever is the 
lesser amount; or 


C. To receive for each $10.00 of debt, 
one share of New Preferred Stock as described 
No factional shares shall be issued 
and the number of shares shall be rounded off 
to the nearest full share." 


.(A copy of the Plan of Arrangement is annexed hereto.) 

Accordingly, the 551,000 received by plaintiffs, a. 
Herzfeld tesitied, “in connection with the plan of arrangement- 
represented 1054 of their claim in the amount of 5510,000, which 
was in satisfaction of "their claims in full". The effect of 
the Court's decision, therefore, in reducing the amount of the 
plaintiffs' out-of-pocket loss by 555,500 was to charge plain¬ 
tiffs both with the value of their units and the cash sum 


received in exchange therefore. Obviously, when plaintiffs 
accepted 551.000 in full satisfaction of their claims, they 
retained nothing of value. Accordingly, their out-of-pocket 
loss was clearly, as defendant Laventhol admitted, 5153,000. 

On the subject of interest,, the law is well settled, 
as this court held in Collier v , 2 S8 P. Supp. 717 

(SONY, 1966), that plaintiffs are entitled to interest at the 
legal rate in an action for damages for fraud and deceit, 
including violations of the Secur<«••»«« »«*. ?*** 










, . 110?a 

Plaintiffs therefore are entitled to interest at the 

rate of 7 1/2% per annum from January, 1971* to the date of 
payment (New York General Obligations Law, §5-501; McKinney's, 
Book 23 A Ann. 1973-1974, p. 43). 

Accordingly, it is respectfully requested that the 
findings of the Court be amended to increase the damages awarded 
to plaintiffs against defendant Laventhol from $97,500 to 
$153,000, with interest at the rate of 7.5% per annum from 
January, 1971 to the date of payment. 


/ 

C^i 


,„v 


LOUIS HAIM0FF 


Sworn to before me this 
7th^day of June, 1974> 


7th^day of Ji 




»N E. VAN ANTWERP 
HJI^y Public, Stott of Ntw York 
No. 31*40666:0 

In Ntw York County 
•*!> Eiplrct MgrcK 33, l?7J 


| * Interest at the 91/2% rate was paid through 
j December, 1970. 
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AFFIDAVIT OF ALLEN AND CO., INC. AND ALLEN AND CO. IN IllOa 
SUPPORT OF MOTION FILED SEPTEMBER 13, 1974 

United States District Court 
Southern District of New York 


Gerald L. Herzfeld, 


-against- 


Plaintiff, 


Laventhol, Krekstein, Horwath & Horwath, 


Defendant. 


: 71 Civ. 2209 

(LFM) 


Laventhol, Krekstein, Horwath & Horwath, 

Third-Party Plaintiff, 

| * 

-against- 

l « # 

I : 

Allen & Company Incorporated and 

Irwin H. Kramer, • : 

Third-Party Defendants. : 


Allen & Company and 

Allen & Company Incorporated, 


Third-Party 
Counterclaimants. 


-against- 


! Laventhol, Krekstein, Horwath & Horwath, 

1 . 


Third-Party 

Counterclaim Respondent. : 


Sirs: 


Please take notice that the undersigned will 
move this Court, at a time to be set by the Court, for an 


I 









1111 a 

order, pursuant to Rule 52(b), Fed. R. Civ. P. amending 


certain findings and conclusions in the Opinion dated 
May 29, 1974, and to amend the judgment herein accordingly, 
on the ground set forth in the annexed affidavit of. 

Daniel A. Pollack, Esq., sworn to June 5, 1974, and for 
such other and further relief as to the Court may seem 
proper. 


Dated: New York, New York 

June 5, 1974 

Yours, etc.. 

Pollack & Singer 

S-— l 

(A Member of the Firm) 
Attorneys for 
Allen & Company and 
Allen & Company Incorporated 
61 Broadway 

New York, New York 10006 

To: 

Willkie, Farr & Gallagher 
Attorneys for Defendant 

Laventhol, Krekstein, Horwath & Horwath 
One Chase Manhattan Plaza 
New York, New York 10005 

Blum Haimoff, Gersen, Lipson & Szabad 
Attorneys for Plaintiff Herzfeld 
270 Madison Avenue 
New York, New York 10016 
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AFFIDAVIT OF DANIEL A. POLLACK IN SUPPORT OF MOTION 

United States District Court 1112a 

Southern District of New York 

x 

Gerald L. Herzfeld, : 


Plaintiff, : 

-against : 71 civ. 2209 

Laventhol, Krekstein, Horwath & Horwath, : (LFM) 

Defendant. : 


Laventhol, Krekstein, Horwath & Horwath, 

Third-Party Plaintiff, 
-against- 

Allen & Company Incorporated and 
Irwin H. Kramer, 

Third-Party Defendants. 

x 

Allen & Company and 

Allen & Company Incorporated, : 


: Affidavit in 
Support of 
: Motion under 
Rule 52(b) 


Third-Party : 

Counterclaimants, 

-against- 

Laventhol, Krekstein, Horwath & Horwath, 

Third-Party 

Counterclaim Respondent. : 


x 


State of New York ) 

: ss. : 

County of New York ) 

Daniel A. Pollack, being duly sworn, deposes and 


says: 









I am a member of the Bar of this Court and a 
member of the f-rm of Pollack & Singer, attorneys for 
Allen L Company and Allen & Company Incorporated ("Allen"). 

I submit this affidavit in support of a motion 
under Rule 52(b), Fed. R. Civ. P., to amend certain 
findings and conclusions in the Opinion of this Court 
dated May 29, 1974 and to amend the judgment accordingly. 

Under the Opinion bf this Court, Allen has been 
unfairly required to pay twice,— not just once — for the 
wrongdoing this Court found was committed by its ex-officer 
Meyer. Indeed, under any fair analysis, Allen has already 
paid more than its fair share. 

Assuming, arguendo , that Allen, through Meyer, 
was in pari delicto with Laventhol, and further assuming, 
arguendo , that the principle of contribution should be 
applied in this case, as the Court concluded, the con¬ 
tribution has been more than satisfied by the earlier pay¬ 
ment by Allen to Herzfeld of $357,000, and Allen is 
entitled to a credit wiping out its obligation of con¬ 
tribution. To hold otherwise would be to penalize and 
discourage litigants in the position of Allen from settling 
with plaintiffs in the position of Herzfeld, a result 
contrary to the policy of the cases and the federal 
securities laws. 
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If Allen is not granted a credit for the money it 
paid Herzfeld, Allen will be unfairly required to pay more 
than its fair share: 

Allen Laventhol 

$357,000 $48,750 

48,750 

$405,750 

• 

This result is dearly unjust and not in accord 
with the findings of the Court on the responsibility of 
Laventhol. Indeed, if Allen had not settled at all with 
Herzfeld, under the Opinion of this Court, the most it 
could have ultimately been liable for is 50% of $454,500, 
(Herzfeld's loss as found by the Court) or $227,250. As it 
is, if the Opinion stands unchanged, Allen will pay $405,75( 
and Laventhol only $48,750 — this is an unjust result in a 
case involving the ijn pari delicto doctrine. 

Accordingly, it is respectfully requested that 
the findings in the Opinion be amended, at page 54, as 
follows: 

Delete 

"To deny contribution would be to dilute 
the deterj nt effect of the securities 
laws, since Allen, a participant in 
Laventhol's fraud, would escape respon¬ 
sibility for its wrongdoing." 




Add 
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"Since Allen has already paid Herzfeld 
$357,000 in settlement, and thereby 
saved Laventhol from having to pay that 
amount to Herzfeld, the obligation of 
contribution which Allen owes Laventhol 
has been satisfied. To hold otherwise 
would discourage settlements of lawsuits 
such as these." 


Delete 


remainder of page 54 through page 56 


Authority for this proposition will be found in: 
McKenna v. Austin , 134 F.2d 659, 665 (D.C. Cir. 1943) 
(Rutledge, J.); Blauvelt v. Village of Nyack , 141 Misc. 730, 
732 (Sup. Ct., Rockland Co. 1931). See also: David D. 
Siegel, 'Practice Commentaries", #C3019:60; M cKinney ' s Con- 
sol. Laws of the State of New York, Vol. 7B on §§3014 to 


3100, at p. 284 (1974). 

Conclusion 


The obligation of contribution by Allen to 


Laventhol has been fully satisfied, and the Opinion and 
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GERALD L HERZFELD, 


Plaintiff, 


-against- 


LAVENTHOL, KREKSTEIN, HORWATH & 

' HORWATH, 

Defendant. 


71 Civ. 2209-LFM 


memorandum 
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LAVENTHOL, KREKSTEIN, HORWATH & : 

HORWATH, 

i Third-Party Plaintiff, 

> 

' -against- 

» X 

ALLEN & COMPANY INCORPORATED and 

IRWIN H. KRAMER, S 

Third-Party Defendants. : 


ALLEN & COMPANY and ALLEN & 

COMPANY INCORPORATED, 

Third-Party 
Counterclaimants, 

-against- 

LAVENTHOL, KREKSTEIN, HORWATH & 
HORWATH, 

Third-Party ' 

Counterclaim Respondent. 
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MacHAHON, District Judge. 
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Plaintiffs and third-party defendant, Allen & 
Company, Incorporated, make separate motions, under Rule 
52(b), Fed.R.Civ.P., to amend certain findings of fact 
and conclusions of law contained in our opinion of May 
29, 1974 and to amend the judgment entered thereon on 

June 13, 1974. We shall first consider plaintiff's mo¬ 
tion. 


Plaintiffs move to increase our award of dam¬ 
ages to them against Laventhol from $97,500 to $153,000, 
with interest at 7-1/2% from January 1971 until the date 
of payment. Neither defendant opposes the motion. 

There was no dispute at trial that plaintiffs 
had suffered an out-of-pccket loss of $153,000, computed 
by deducting $357,000, received by plaintiffs in settle¬ 
ment of their claims against Allen and all other defend¬ 
ants except Laventhol, from $510,000, the purchase price 
of their Firestone units. Nevertheless, we reduced plain¬ 
tiffs' damages to $97,500 because we were under the mis¬ 
taken impression that plaintiffs still retained the units, 
valued at $55,500 upon the trial. It now appears that 
plaintiffs had surrendered the units for $51,000 in an 
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arrangement among creditors in the course of Chapter XI 
bankruptcy proceedings against the debtor* Firestone 
Group, Ltd., and that the $51,000 thus received had been 
included in the $357,000 settlement receipts already de¬ 
ducted in computing the out-of-pocket loss. 


Although there was testimony by Herzfeld upon 
the trial about the bankruptcy arrangement, the fact that 
the money thus received had already been accounted for in 
computing the out-of-pocket loss was never brought to our 
attention by counsel for any of the parties until now. 

We, therefore, overlooked the full significance of the 
bankruptcy arrangement. The undisputed fact, however, • 
is that plaintiffs' out-of-pocket loss is $153,000. 

Plaintiffs' motion is unopposed, and in view 
of the undisputed fact that their out-of-pocket loss is 
clearly $153,000, not $97,500, the motion to amend is 
granted insofar as it seeks to increase plaintiffs' 
damages from $97,500 to $153,000. 

The question of pre-judgment interest was 
neither raised nor argued by counsel for any of the 
parties. Our original opinion, therefore, at Note 31, 
left open that issue, and plaintiffs now seek such 




I 
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interest on $153,000, at the rate of 7-1/2% per annum 
from January 1971 to the date of payment. This part 
of the motion is also unopposed. We labor, therefore, 
without benefit of defense counsel's aid in a difficult 
and technical area of law. The threshold question is 
whether pre-judgment interest should be allowed on the 
state claims for fraud. 

In New York, pre-judgment interest is awarded 
as a matter of right on a judgment against the defend¬ 
ant based on a cause of action for fraud. The rate of 
interest on judgments is determined by statute. New 
York CPLR § 5004 (7B McKinney 1973), which became effec¬ 
tive on September 1, 1972, established the rate of in¬ 
terest on a judgment at 6%. That statute, however, is 

2 

not retroactive, and the rate of pre-judgment interest 
due prior to September 1, 1972 should, therefore, be 
computed under General Obligations Law §^5-501 and 
Banking Law § 14-a, which then governed. The ap¬ 
plicable rate of interest under those statutes was the 
"legal rate" established under the regulations of the 
Banking Board. That rate for the period from January 
1971 to September 1, 1972 was 7-1/2%. Plaintiffs are, 
therefore, entitled to interest on $153,000 at 7-1/2% from 










January 1971 to September 1 1972 „ " 20a 

' te^er 1, 1972 to th „ ' l ” 2 ' "* « " **• S*P- 

6 ate of payment - The dual rate 
appears to be mandated by New York law." 

With regard to the federal „ . 

an award of ecurxties law claim 

Of pre-judgment interest is a matter of discre- 

on. to be determined by a balancing of the equities “ 

r the circunstances ° f — -ideZ th : 

cue nat e of the yiolation. as veil as fair compen- 

" ° PlainUffS ' - that an award of pre- 

? ent interest is warranted. Although the rate of 

interest is a matter of federal law. we think that,^ 

practice! after, we should follow the New York rule,* 

oiseussed above, and, therefore, award the same in- ' 

as that awarded on the state claims. 6 

^ tUrn ' n ° W ' t0 AUe "' s m °tion to amend our 

“ rOUeVe “ fr °” to Laventhol for con- ' 

tribution. 

° Ur ° 1191nal opinion, we found Allen liable 
enthol for contribution and awarded judgment over 
against Allen in favor of Laventhol for one-half the 
amount Laventhol was obligated to pay plaintiffs. Allen 
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now contends that it is entitled "to a crjdit wiping out 

. i ■ 

• , ** 

its obligation of contribution" because in 1971 it paid 

t 4 _ 

$357,000 to plaintiffs in settlement of their claims : 

against Allen. Otherwise, Allen argues, it would be ^ .. * 

* ' i . **■' . •• 

forced unjustly to pay more than its share of plaintiffs* \*''1 

damages. .. - j '• 

■ . t r •»' • 

: •. . ‘‘.a 

Allen now makes this claim for the first time,' ■ *.*' 

over eight months after trial and after the filing of * 
our opinion. Allen did not claim that its settlement' •' > ,‘ t 

. • V . .. .*» 

with plaintiffs barred Laventhol's claim against it for ' ’ '• - <■ 

, *,>•' 

- J , « .4 

contribution either in its answer to the third-party \ \ jr; 

; * v /• . . *• a \ 

complaint or in any motion directed to the complaint, * J 

• ;•* - _ : r VC- 

or at any time before trial or at trial, or in any of • 
its post-trial briefs or in its proposed findings of*-V 

- 4 fc • 1 V,' •• 

fact and conclusions of law. . v * 

Moreover, Allen's position now is inconsistent/ 

* * v -* 

with the position it took before Judge Palmieri when ' h; ! 


t- * ^*. " . > 

*. -V •* •• * 


Laventhol opposed plaintiffs’ motion for leave to dis- . ; % 

miss, pursuant to stipulation, a? to all defendants ex— -' ; ‘ k ! 

cept Laventhol. At that time, contrary to its conten- - \ v.; 


• : V- 


tion now that its settlement with the other defendants - 

bars Laventhol's claim against it for contribution, : 

*• 

Allen asserted that Laventhol would not be prejudiced *•' - *• 


A" 


t 
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I 

I 


in any way by the dismissal of the other defendants be¬ 
cause "any right of indemnity or contribution which Lav- 
enthol may have against any of its co-defendants can 

still be asserted by Laventhol by third-party action 

7 '• 

following dismissal of this action." 

Judge Palmieri agreed and approved the dis¬ 
missal in December 1971, reasoning that no unfairness 
to Laventhol would result from the settlement because 
"Laventhol, if it is so advised, can bring third-party 
actions against any of the settling defendants." 

In light of this history, we think it hardly^ 
equitable to aUow Allen now to change its position and 
assert its settlement with plaintiffs as a defense to 
Laventhol 1 s claim for contribution. 

Allen's present position is also inconsistent 
with its position at trial. Allen has always maintained 
that neither it nor any of its officers or employees, 
including Lee Meyer, participated in Laventhol's vio¬ 
lation of the securities laws or contributed to plain¬ 
tiffs’ damages, although the federal rules permit the 
assertion of alternative and inconsistent defenses. It 
may well be that Allen's failure to raise this defense 
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• * : 

• Allen's conduct here is strikingly similar to : ' 

• •.-? * t j. 

that of the plaintiff in Zenith Radio Co’rp. v. Hazeltlne - ‘ • 

Research, Inc. , 401 U.S. 321 (1971). In that ‘antitrust 


earlier prejudiced Laventhol's trial strategy. 


I 

7 * 

-K 


« * * . 


/’f. 


ilO 


case, the Supreme Court held that the district court: had i 

. v V . V* 1 

; -* ; •* 

not abused its discretion in ruling that Hazeltlne had,! " ' - 


re- .j .'il* 


waived the defenses of the statute of limitations and re 

- : • 

lease, because it had not asserted them until a year after 
trial and two months after the trial court had made pre- .. i: -r/f 


- 

. VI 

y- 


x‘ ~~ •+ rf 


liminary findings of fact and conclusions of law. 401 


« !* 
>>]• 


U.S. at 333. Hazeltlne, like Allen here, gave no hint' . X 

of these defenses either in its pleadings or at trial * 


but rather claimed that the facts did 
ability. 401 U.S. at 331-332. 


not support li- *v *'•? *;'-'A 

• > -* ' ' *rj< i . 

• - - .. .ji 


. » * v; I . 1 . ■ ;J 

i*s in ’Zenith, V^-v 

■■■ ■ " jV. •- n 

.. '% • -v., V v, i2 

1..^ Vm, * -l 


Allen's defense, like Hazeltlne 1 
9 

is an affirmative defense which must be raised by answer. , ' V-.*4 

10 :■ 

or reply and may be waived if not so asserted. ! Under •. 


the 


circumstances of this case, including Allen's long . --r ?~ji 

• 1 . ,*V.1 - , 

• / ^ J ,» • ^ 

and inexcusable failure to raise this defense and its ‘ "- ' 


• v 


** 1 


may not now assert it. 


prior inconsistent position before Judge Palmier!, we t . , ... , t 

« .* • f 

hold that Allen has waived its settlement defense and * " -A 

• : ..-! 

... :v, ■ s. , . w. . j,, 

. > :;v i a 

-■ ir '\- 
.v ‘ } ? ; 

' r vt., 1;« i "\' 

* ' f ’ • •_ 


1 - ' . v 

i .._ 


- 8 - 









1124a 

Moreover, Allen's defense is simply not sup¬ 
ported by the evidence. Nowhere in the papers filed 
in this case, or in the exhibits and testimony adduced 
at trial, is there any evidence to support Allen's con¬ 
tention that it paid Herzfeld $357,uCO in settlement of 
his claims. Rather, Herzfeld testified that he settled 
his claims with eleven defendants, including Allen & 


Company and Allen & Company, Incorporated, and received 


$357,000 

11 


ants. 


in return for his release of all eleven defend- 
Paraqraph 14 of the pretrial order is to the 


same effect. Nowhere in the evidence or papers can we 
discover the precise terms of the settlement or discern 
who paid which sums of money to Herzfeld. 


Thus, even if we assume that it would be 
equitable to make Laventhol credit Allen to the extent 
that Allen has paid more in settlement than its pro 
rata share of plaintiffs' damages, Allen has totally 
failed to demonstrate that our award of contribution 
to Laventhol works such an injustice. Therefore, since 
Allen has waived its "settlement" defense and, in any 
event, has failed to make the factual showing necessary 
to support that defense, its motion must be denied. 


- 9 - 







Accordingly: 
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(1) Plaintiffs' motion to amend the court's 
findings of fact and conclusions of law and the judg¬ 
ment of this court, entered June 13, 1974, is granted 
insofar as it seeks to increase the judgment against 
Laventhol, Krekstein, Horwath & Horwath to $153,000, 
with interest at the rate of 7-1/2% from January 1, 

1971 to September 1, 1972, and at the rate of 6% from 
September 1, 1972 to the date of payment, and is other¬ 
wise denied; 

(2) Third-party defendant Allen's liability 
in contribution to Laventhol is hereby increased to 
$76,500, plus one-half the interest which Laventhcl 
must pay to plaintiffs; 

(3) Allen's motion to amend the judgment 
and the court's findings of fact and conclusions of 
law is denied. 

The foregoing memorandum constitutes this 
court's amended findings of fact and conclusions of 
law, in accordance with Rule 52(b), Fed.R.Civ.P. 
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Settle judgment within ten (10) days amending 

• v. . ' 

this court's judgment, entered June 13, 1974, in accord - * • •• > 


ance with this memorandum. 


Dated: New York, N. Y. 

September 13, 1974 




.. i 

i **, t7** ' ii *■ 

* i* ♦.» • •. + • . r t ; 

’ • • 1 ’ - •„ 
V - . » • . ? ^ n 

/) " '•r’ • 


1 LLOYD F . MacMAHON ”« ** • 'V 

United States District Judge •,v Vv 

* V 1 V . ■*. ^ 

. f ,r v * ;# v ^ 

• • . i- rn f. , -’V 1 

-'t-r 




1127 a 


r z feld v. Laventhol, Krekstein, 
iiOx'wafli & Horwath 


71 Civ. 2209-LFM 


FOOTNOTES 


DeLong 

346“34a ' 
(1947) . 
1963) . 


<-2™- v ; Morrison-Knudsen Co. . 14 N.Y.2d 
(1964); Flamm v. Noble, 296 N.Y. 262. 26ft 
See also, N.Y. CPLR * 5001(a) (7B McKinney 


Y amam oto v. Costello. 73 Misc. 2d 692 fs.Tr. r*. 
Nass. Co. 1973)“- v 


7 Doyer St ____ _ ^ 

43 App. Div. 2d 476, 478 '((1st Dep 1 
lin & Co. v. Tra-Mar, Inc.. 33 App. Div. 2d“37(j 


Realty v * Great Cathay Dev. Corp. . 

"t"ly J M); Rack"- 


v * xnc. , jj App. Div. 2d 370 

(1st Dep't 1970); Pan American World Airways/ Inc. 

v * Ae ^na Cas. & Sur, Co. , 3(5 8 F. Supp. 1098. il41-42 
(S.D.N.Y. 1973). — 


7 Doyer St. Real ty v. Great Cathay Dev. Com.. 
supra , 43 App. Div. 2d at“ 478. -‘ c “ 


g lau v. Lehman , 368 U.S. 403, 414 (1962); Wessel 

v. Buhler , 437 F.2d 279 (9th Cir. 1971); HechtTI- 

Hams, Upham & Co. , 283 F. Supp. 417, 44T ''('N.D. 

Cal. I968). 


Collier v. Granger , 258 F. Supp. 717 (S.D.N.Y. 
1966); Chaney v. Western States Title Ins. Co.. 
292 F. Supp. 376,-380 (d. Utah 1953) ;- 


Allen memorandum in support of dismissal, at 5. 


Rule 8(e)(2), Fed.R.Civ.P. 





9 



10 


11 


1128a 


Allen argues, in effect, that its settlement with 
plaintiffs has released it from any liability to Lav- , '' 
enthol in contribution. This is an "avoidance" or 
"affirmative" defense because it does not constitute 
merely a denial of the merit of Laventhol's prima 
facie right to contribution. Rule 8(c), Fed.R. >*;*.;. •»-■ 
Civ.P.; 2A J. Moore, Federal Practice II 8.27[3] ' ' 

■ ■ i m v 


(1974); Schine v. Schine, 254 F. Supp. 986 (S.D.N.Y. 
1966). 


Strauss v. Douglas Ai rcraft Co. , 404 F.2d 1152 
(2d Cir. 1968); Badway v. Unitea States , 367 F.2d 
22 (1st Cir. 1966); Basko v. Winthrop Laboratories, 
Inc., 268 F. Supp. 26 (D. Conn. 1967) 
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AMENDED JUDGMENT #74,800 ANO ORDER FILED OCTOBER 8, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

—— — — — — — — — — — — — — — — — — — — X 


GERALD L. HERZFELD, 


Plaintiff, 


-against- 
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LAVENTHOL, KREKSTEIN, HORWATH & 
KORWATH, 

Defendant. 


LAVENTHOL, KREKSTEIN, HORWATH & 
HORWATH, 


Third-Party Plaintiff, 
-against- 

THE FIRESTONE GROUP, LTD., 

ALLEN & COMPANY, INCORPORATED, 

ALLEN & COMPANY, CHARLES ALLEN, 

LEE W. MEYER, IRWIN H. KRAMER, 
RICHARD M. FIRESTONE, MARTIN A. 

SCCT and DAVID BAIRD, 


AME ffPSP , J VaSMB IT 

O _ 


&'>’ filed 



Third-Party Defendants, 
------------x 


ALLEN & COMPANY and ALLEN & COMPANY 
INCORPORATED, 

Third-Party Count ere la inants, 

-against- 

LAVENTHO*L, KREKSTEIN, HORWATH & 

HORWATH, 

Third-Party Counterclaim 
Respondent. 

__ * 

I 

The above-entitled action having been settled as to allj 
defendants, except Laventhol, on November 11, 1971, an amended 
comolaint was then filed, naming Laventhol as sole defendant. 

. • I 

Laventhol voluntarily discontinued the third-party action against 
all defendants, except Irwin Kramer and Allen & Company, 


Tnrnrnorated. 
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•i’li i' i> t i >>n having been brought on for trial before the 
Honorable Lloyd F. MacManon, United States District Judge, on 
October 16, 1£, 19, 23, 25, 26 and 29, 1973, and at the conclu¬ 
sion of the evidence the Court having reserved decision, and 
the Court thereafter on May 29, 1974, having handed down its 
opinion, consituting its findings of fact and conclusions of 
law pursuant to Rule 52(a) of the Federal Rules of Civil 
procedure, and directing the Clerk to enter judgment, and the 
Court having on September 13, 1974 handed down its memorandum 
opinion amending the Court's findings of fact and conclusions 
of law and the judgment entered June 13, 1974, it is 

ORDERED, ADJUDGED AND DECREED, that plaintiff Gerald 
L. Kerzfeld have judgment against defendant Laventhol, Krekstein, 
Horwath & Horwath in the amount of $153,000 with costs and with 
interest at the rate of 7 1/2 % from January 1, 1971 to 
September 1, 1972 and at the rate of 6 % from September 1, 1972 
to the date of payment; and it is further 

ORDERED, ADJUDGED AND DECREED, that the third-party 
plaintiff Laventhol. Krekstein, Horwath & Horwath, have judgment 
against third-party defendant Allen & Company, Incorporated for 
damages ir. the amount of $76,500, with costs and one-half the 
interest which Laventhol must pay to plaintiff; and it is 
further 

ORDERED, ADJUDGED AND DECREED, that third-party 
defendant Irving H. Kramer have judgment against third-party 


1131a 

plaintiff Laventhol, Krekstein, Horwath & Horwath, dismissing 
the third-party complaint; and it is further 

ORDERED, that the counterclaim of Allen & Company, 
Incorporated and Allen & Company against Laventhol, Krekstein, 
Horwath & Horwath be and it is hereby dismissed, and it is 

ORDERED, ADJUDGED AND DECREED, that this Amended 
Judgment shall serve in place and in stead of the judgment 
entered herein on the 13th day of June, 1974. 



JUDGMENT ENTERED - '' - f-'h 

vjL-.viov' ?• ... 









NOTICE OF APPEAL OF ALLEN AND CO., INC 
CO. FILED OCTOBER 18, 1974 

United States 'District Court 

Southern District of Mew York 

Gerald L. Herzfeld, 

. AND ALLEN AND 

• 

• 

1132 a 


Plaintiff, 

• 

• 


-against- 

• 

: 71 Civ. 2209 
(LFM) 

• 

• 

Laventhol, Krekstein, 
Horwath & Horwath, 

Laventhol, Krekstein, 
Horwath & Horwath, 

Defendant. 

• 

• 

: Notice of 

• 

• 

Appeal j 


Third-Party 
Plaintiff, 

• 

• 

• 


-against- 

* 

• 

• 

• 


The Firestone Group, Ltd. 

Allen & Company, Incorporated 

Allen & Company, Charles Allen, 

Lee W. Meyer, Irwin H. Kramer, 

Richard M. Firestone, Martin A. 

Scott and David Baird, 

• 

• 

• 


• 

Third-Party 
Defendants. 

• 

• 

• 










Allen &. Company and 

Allen & Company Incorporated, 

• 

• 

i 


• 

Third-Party 

Counterclaimants, : 

i 

1 

i 

i 

-against- 


• 

• 

• 

• 

i 

1 

1 

1 

Laventhol, Krekstein, 


• • 

• 

1 


Horwath L Horwath, 

: i 

Third-Party 
Counterclaim 

Poennnrlon 


1 
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Notice is hereby given that Allen & Company and 
Allen and Company, Incorporated, third-party defendants and 
third-party counterclaimants above named, hereby appeal to 
the United States Court of Appeals for the Second Circuit 
from the Amended Judgment and each and every part thereof 
entered in this action on the ninth day of October, 1974. 


Dated: New York, N.Y. 

October 18, 1974 


Pollack & Singer 


By -tX A) 7 0/1 

(A Member of the Firm) 
Attorneys for Allen & Company 
and Allen & Company, Inc. 

.61 Broadway 

New York, New York 10006 
(212) 952-0330 


Messrs. Blum, Haimoff, Gerson, Lipson and Szabad 
Attorneys for Plaintiff 
270 Madison Avenue 
New York, N.Y. 10017 

Messrs. Willkie Farr & Gallagher 

Attorneys for Defendant and Third-Party Plaintiff 
One Chase Manhattan Plaza 
New York, N.Y. 10005 
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NOTICE OF APPEAL OF LAVENTHOL FILED NOVEMBER 6, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.-.X 

Gerald L. Herzfeld, :• 

Plaintiff, : 

-against- : 

Laventhol Krekstein Horwath & Horwath,: 

Defendant. : 

-- X 


Laventhol Krekstein Horwath & Horwath, 


Third-Party Plaintiff, 
-against- 

Allen & Company Incorporated and 
Irwin H. Kramer, 

Third-Party Defendants. 


71 Civ. 2209 
(LFM) 

NOTICE OF APPEAL 



Allen & Company and Allen & Company j 
Incorporated, 

: 

Third-Party 

Counterclaimants, : 

-against- : 

Laventhol Krekstein Horwath & Horwath,: 

Third-Party 1 

Counterclaim Respondent. 

t 

.-.-.X 


Notice is hereby given that Laventhol Krekstein 


Horwath & Horwath, defendant and third-party plaintiff 
above named, hereby appeals to the United States Court 
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of Appeals for the Second Circuit from the Amended Judement 
and each and every part thereof entered In this action on 
the 9th day of October, 197 1 *. 


Dated: November **, 197** 

New York, New York 


WILLKIE PARR & GALLAGHER 


By 


Attorneys for Defendant and 
Third-Party Plaintiff 
Laventhol Kreksteln Horwath 
& Horwath 

Office and P.0. Address 
One Chase Manhattan Plaza 
New York, New York 10005 
( 212 ) 2 ** 8-1000 


TO: BLUM HAIMOFF GERSON LIPSON 
& SZABAD 

Attorneys for Plaintiff 
Gerald L. Herzfeld 
270 Madison Avenue 
New York, New York 10016 

POLLACK & SINGER 
Attorneys for Third-Party 
Defendants 

Allen & Company, and 
Allen & Company, Inc. 

6l Broadway 

New York, New York 10006 










STIPULATION SUBMITTING TRUE COPY FILED NOVEMBER 25, 1974 1136a 

UNITED STATES DISTRICT COURT ! 

SOUTHERN DISTRICT OF NEW YORK 


x 


GERALD L. HERZFELD, 


Plaintiff, 

-against- 


LAVENTHOL, KREKSTEIN, HORWATH & 
HORWATH, 


Defendant. 


71 Civ. 2209 

(LFD) 


■X STIPULATION 


I LAVENTHOL, KREKSTEIN, HORWATH & : 

j HORWATH, 

Third-Party Plaintiff, 
-against- 

ALLEN & COMPANY INCORPORATED and 

IRWIN H. KRAMER, : 

Third-Party Defendants. : 

-x 

ALLEN & COMPANY and : 

ALLEN & COMPANY INCORPORATED, 

. Third-Party 
Counterclaimants, : 

-against- : 

LAVENTHOL, KREKSTEIN, HORWATH & 

HORWATH, 

# • 

Third-Party 
Counterclaim : 

Respondent. 

-- 


IT IS HEREBY STIPULATED AND AGREED by and between 


the undersigned, the attorneys for the respective parties 
hereto, that copies of the following document shall be 
transmitted to the United States Court of Appeals for the 











Second Circuit as part of the record on appeal in the above- 37 ? 


captioned case: 

DESCRIPTION 

1. Memorandum of Defendant 
Laventhol, Krekstein, 
Horwath & Horviath in 
Opposition to Proposed 
Settlement 


DATE PILED 
December 15, 1971 


Copies of the foregoing are necessary to complete 
the record because the originals, while docketed, could not 
be located in the files of the Clerk of the United States 
District Court for the Southern District of New York. 

Dated: New York, New York 
November 22, 197^ 


WILLKfiE FARR 4 GALLAGHER 


r (A Member offghe Firm) 
Attorr.eys for Defendant and 
Third-Party Plaintiff 
Office and Post Office Address 
One Chase Manhattan Plaza 
New York, New York 10005 


POLLACK 4 SINGER 


'M 


(A Member of the Firm) 
Attorneys for Third-Party 
Defendants 

Allen 4 Co. Inc., 4 Company, 
Charles Allen and Irwin H. 
Kramer 
6l Broadway 

New York, New York 10006 


BLUM, HAIMOFF, GERSEN, LIPSON 
4 SZ/faAD 




By **—* —. 

” (A Member of the Firm] 
Attorneys for Plaintiff 

07 O r /%n A wonn r\ % 






DEFENDANT LAVENTHOL'S MEMORANDUM OF LAW 
FOREGOING STIPULATION FILED DECEMBER 


uwiviiD states district court 
southern district or new york 


ANNEXED TO 

15 , 1974 


-X 


GERALD L. NERXFKLD, 


Plaintiff, 

-a ca I n r, t - 

TIiE FIRESTONE GROUP, LTD., et al., 

Defendants. 


X 


71 Civ. 2209 (ELP) 


DEFENDANT, 
HORWATH's 


LAVENTHOL KREKSTEIM 
1HMOEANDUM OF LAW IIJ 


, HORWATH & 
OPPO.RITION 


TO Till: PROPOSED SETTLEMENT BY OTHER 
DEI'LiJDANVS AND IIJ SUPPORT OF TERMS AND 
CONDI TIONS TO SUCH SETTLEMENT 


V/ILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
Lave nt. hoi Krckstein Horwath & Horwath 


LOUIS A. CRACO 
JA-CK DAVID, 


Of Counsel. 





o 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 


-against- 


Plalntiff, 


THE FIRESTONE GROUP, LTD., et al.. 


Defendants 


71 Civ. 2209 
(ELP) 


DEFENDANT LAVENTHOL KREKSTEIN HORWATH t 
HORWATH'S MEMORANDUM OF LAW IN OPPOSITION 
TO THE PROPOSED SETTLEMENT BY OTHER 
DEFENDANTS AND IN SUPPORT OF TERMS AND 
CONDITIONS TO SUCH SETTLEMENT. 


PRELIMINARY STATEMENT 


By reason of the culmination of the surreptitious 
negotiations between the plaintiff and certain of the defendants 
in this action and the proposed stipulation of settlement 
resulting therefrom, defendant Laventhol Krekstein Horwath 4 
Horwath finds itself in the difficult position of having to 
protect itself against the consequences of a settlement by all 
other parties on a basis and on terms which still remain 
undisclosed. The difficulty of this situation is accentuated 
by the fact that, as shown by the affidavit of Louis A. Craco 
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submitted together with this memorandum, the most egregious 
conduct charged in the complaint was performed by other 

defendants and not by defendant Laventhol Krekstein Horwath & 
Horwath. 


By reason of the foregoing, defendant Laventhol 
Krekstein Horwath & Honvath strongly opposes the proposed 
settlement. However, if the Court is inclined to approve 
of the settlement, defendant Laventhol Krekstein Horwath & 
Horwath urges the Court to impose upon the settlement the 
terms and conditions specified in paragraph A of the affidavit 
of Louis A. Craco submitted in opposition to the settling 
parties' proposal. 


POINT I 

THE DEFENDANTS IN THIS ACTION SHOULD 
ALL BE SUBJECT TO FULL DISCOVERY AS 
PARTIES UNDER THE FEDERAL RULES OF 
CIVIL PROCEDURE. ____ 

The need to have full discovery of each of the defendants 
named as parties in this action is evident from the charges in 
tne complaint. Indeed, the most egregious wrongdoing charged 
in the complaint is attributed to those defendants who now seek 
to impose the burden of defending upon defendant Laventhol 
Krekstein Horwath i Horwath and to deny defendant Laventhol 
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Krekstein Horwath & Horwath the discovery tc which it should 
be held entitled. 


It is vital that defendant Laventhol Krekstein 
Horwath & Horwath be permitted to have discovery against the 
other defendants to this action. Such discovery would be 
necessary, as a matter of course, in an action like this, in 
which sweeping charges of fraud are made against a variety of 
parties connected with a securities transaction. Such 
discovery is particularly important to a defendant like the 
accountants Laventhol Krekstein Horwath & Horwath, who had 
no direct dealings with the plaintiff who alleges that false 
and misleading statements were made to him. It Is vital that 
defendant Laventhol Krekstein Horwath 4 Horwath have discovery 
of the other defendants in this action as parties in this 
situation because defendant Laventhol Krekstein Horwath & 
Horwath has reason to believe that those defendants have 
information which they will reveal only if they are forced 
to do so for the reason that such information will totally 
exonerate defendant Laventhol Krekstein Horwath 4 Horwath but 
will prove that such defendants are guilty of the egregious 
conduct which is charged in the complaint. 


-V 
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The imposition of terms and conditions which require 

the settling defendants to remain in the case as third-party 

defendants or if not named as third-party defendants, to 

submit to discovery as parties under the Federal Rules of 

Civil Procedure, is especially appropriate in this action. 

As shown in Point II herein, if the claims of securities law 

violations charged against the settling defendants are approved.. 

they will be liable, as a matter of federal policy, to 

contribute to the satisfaction of any Judgment which the plaintiff 

may recover. That same policy requires them to be subject to 

either third-party claims by defendant Laventhol Krekstein 

Horwath & Horwath or to full discovery under the ieral Rules 

% 

of Civil Procedure with a view to determining whether they 
should be brought in as third-party defendants. 

POINT II 

IT IS AGAINST PUBLIC POLICY TO 
PERMIT THE DEFENDANTS IN THIS 
ACTION TO ESCAPE LIABILITY FOR 
THEIR PROPER SHARES OF ANY JUDGMENT 
WHICH PLAINTIFF MAY RECOVER. _ 

In the event that plaintiff is successful in 
obtaining a Judgment in this action, each defendant who Is held 
liable for the wrongdoing charged and proved will be responsible 
to contribute to the satisfaction of the Judgment. The 
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I 

1 


liable would be required tc contribute to the satisfaction 

of the Judgment. The reason for this result is that the 

federal securities laws permit the imposition of civil 

liability as a mode of encouraging diligence and compliance 

with the requirements of the statute by persons engaged in 

securities transactions and will not permit such persons 

to nullify their 'liability for compensatory damages' by 

leaving the whole of the burden" to another party. Globus, Inc. 

- * 

v * Law Research Service, Inc. . 318 F. Supp. at 958 . 

The policy of the federal securities laws underlying 
the rule i/nat .loint tort feasers must be held accountable to 
contribute to the Judgment recovered would be thwarted were 
this Court to permit the defendants to remove themselves as 
parties to this action and forever escape any Judgment of 
liability. 

CONCLUSION 

For the foregoing reasons, the Court should disapprove 
of the proposed settlement or, in the alternative, the Court 
should modify the proposed settlement by imposing upon it the 
terms and conditions set forth in paragraph 4 of the affidavit 


- 6 - 
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of Louis A, Craco. 


Respectfully submitted, 

WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 

Laventhol Kreksteln Horwath & 
Horwath 


Of Counsel: 

Louis A. Craco 
Jack David 


-7- 
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policies underlying the federal securities laws have been held 
to require defendants in an ac ion who are held to have 
committed securities law violations to contribute as Joint 
tort feasers to the satisfaction of the judgment. 

Globus, Inc , v. Law Research Service, Inc ., 318 F. Supp. 955 
(S.D.N.Y. 1970), aff'd 442 F.2d 1346 (2d Cir. 1971). 

There can be no question that Laventhol Krekstein 
Horwath & Horwath would insist upon contribution from the 
other defendants in this action in the event of the plaintiff 
obtaining any Judgment. It is clear that such contribution 
is permissible under the provisions of the federal securities 
laws which plaintiff claims to have been violated by the 
defendants. As Judge Doyle said in deHaas v. Empire Petroleum 
Co. , 286 F. Supp. 809, 815-816 (D. Colo. 1963), 

"those sections of the (securities acts) 
which expressly provide for civil liability 
contain express provisions for contribution among 
intentional wrongdoers. (Citing § 11 of the 
1933 Act, 15 U.S.C. § 77k, and §§ 9 and 18 of 
the 193^ Act, 15 U.S.C. § 781 and 78r.) Since 
the specific liability provisions of the Act 
provide for contribution, it appears that 
contribution shoui#- be permitted vrhen liability 
is implied under § 10 (b)." 

And in the light of Globus, Inc , v. Law Research Service, Inc ., 
supra , there is no question that those defendants shown to be 


-5- 
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CERTIFICATE OF CLERK FILED DECEMBER 18, 1974 1146a 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
GERALD L. HERZFELD, : 


Plaintiff, 


-against - 

LAVENTHOL, KREKSTEIN, HORV/ATH & 
HORWATH, 


Defendant. 


71 Civ. 2209 
JUDGE MacMAHON 
CLERK'S CERTIFICATE 


x 


LAVENTHOL, KREKSTEIN, HORWATH & ; 

HORWATH, 

Third-Party Plaintiff, 

-against- 

ALLEN L COMPANY INCORPORATED and 
IRWIN H. KRAMER, : 

Third-Party Defendants. : 

-x 

ALLEN & COMPANY and 

ALLEN & COMPANY INCORPORATED, 

Third-Party Counterclaimants 

-against- 

LAVENTHOL, KREKSTEIN, HORWATH & 

HORWATH, : 

Third-Party : 

Counterclaim 
Respondent. : 

I, RAYMOND F. DURG11ARDT, Clerk of the District 
Court of the United States for the Southern District of 
New York, do hereby certify that the certified copy of 
docket entries lettered A-G, and the original filed papers 
numbered 1 through 1 2‘j inclusive, constitute the record on 












appeal In the above-entitled proceeding; except for the 1 
following missing documents: 



DATE FILED PROCEEDINGS 

December 15, 1971 Memorandum of Defendant 

Laventhol, Krekstein, 
Horwat'n & Horwath In 
Opposition to Proposed 
Settlement 

IN TESTIMONY WHEREOF , I have caused the seal of 
the said Court to be hereunto affixed, at the City of New 
York, in the Southern District of New York, this 
day of /Jt'v y ear 0 p our One thousand 

nine hundred and seventy "7 *"| , and of the Independence of 
the United States the ^ ^ year. 





